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CHINA PATENTS & TRADEMARKS NO.2, 2007

An Overview of the Draft
Amendment to the Patent Law

On 27 December 2006, the State Intellectual Property
Office (SIPO) submitted the Draft Amendment to the Patent
Law of People’s Republic of China (the Draft Amendment) to
the State Council for review, which indicates that the work on
the third amendment to the Patent Law has entered the stage
of the State Council review. The whole legislative process for
the third amendment to the Patent Law is expected to be fi-
nalised in 2008.

The Patent Law is amended mainly out of the consider-
ation of keeping a balance between the interests of the
patentees and those of the public at large, preventing abuse
of the patent right, and harmonising with the international
rules and the other relevant laws.

Following is an overview of the highlights of the Draft A-
mendment to the Patent Law.

Ownership and administration of rights

1. Ownership of rights in invention-creations made in
research projects funded by the State

Article 14 of the Patent Law now in force provides for
the administration and spread of the invention-creations
made in research projects funded by the State. The over-
emphasis of the State ownership of these invention-creations
results in lack of clear division of responsibilities, rights and
interest of the entities undertaking the projects, which not
only dampens these entities’ enthusiasm to sponsor innova-
tion, but also affects their initiative to seek intellectual prop-

erty protection for, and to commercialise or induetrulise, their
research achievements. To address the issue, the Ministry of
Science and Technology and the Ministry of Finance jointly
formulated, in April 2002, the Several Provisions on the Ad-
ministration of Intellectual Property Rights in Research
Achievements of the State Research Projects to adjust the
police with respect to the intellectual property rights of the
State research projects. It is provided therein that except the
achievements of research projects related to the national se-
curity, national interest or important public interest, the entity
undertaking research projects may independently enjoy the
intellectual property rights in their research achievements,
decide, under the law, on the matters of exploitation, licens-
ing, assignment and conversion of their intellectual property,
into share (in joint venture), of their research achievements,
and receive benefits therefrom.

The core of this provision, incorporated in Article 14 of
the Patent Law in force, has become that of Article 9 of the
Draft Amendment.

It is admitted in the official explanation of said Article 9
that the amendment has been made by drawing on the US
Bayh-Dole Act, which mainly shows that research achieve-
ment of, and intellectual property right in, a research project
funded by the government is owned by the research institute
that has made it. The cooperation between non-profit institu-
tions and industry is encouraged to convert these research
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