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Prior Art Defence Against Patent
Infringement Allegation in China

Wu Yuhe

This article is intended to present an overview of the
application and development of prior art defence against
patent infringement allegation in China, with an analysis of
some typical cases and a review of the evolution of some of
the events.

Generally speaking, the functional division of the patent
administrative authorities and the courts under the Chinese
Patent Law as of 1984 has rendered, to an extent, the appli-
cation of prior art defence against patent infringement alle-

gation typical of China. Specifically speaking, Article 3 of the
Patent Law provides that the Patent Office receives and ex-
amines patent applications and grants the patent right for in-
vention-creations satisfying the provisions of the Patent Law;
Articles 48 and 49 provide that the Patent Reexamination
Board (PRB) is responsible for the examination of requests
for invalidation of patent rights, that is, responsible for exam-
ining the validity of the patents and making decisions on
patentability; and Article 60 provides that the courts and lo-
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