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2" ! “All-Limitations Rule”,
“All-Elements Rule”, ‘ ", )
s Warner-Jenkinson, 117 S. Ct. at 1054.

“Each element contained in a patent claim is deemed materi-
alto defining the scope of the patented invention, and thus the
doctrine of equivalents must be applied to individual elements of
the claim, not to the invention as a whole. It is important to ensure
that the application of the doctrine, even as to an individual ele-

ment, is not allowed such broad play as to effectively eliminate

that element in its entirety. ”
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- “No minimum or
maximum number feature of must be included in the body of a
patent claim. But in any cases, a sufficient number of elements
must be included to recite an invention that is novel, non-obvious,
) P.49,

and useful.”( ( ,2003 10 )
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Misunderstanding and
Misapplication of
Equivalent Doctrine

Wei Zheng

It is argued in this article that, to date, quite a number of precedents of in-
fringement by equivalents are cases in which rulings are made essentially
according to “overall equivalents”. This is an misapplication of the doctrine
of equivalents. It is pointed out here that, like “identical infringement”, for the
“doctrine of equivalents” to apply, the requirement of the “full-coverage

rule” should be first satisfied.

An overview

The “doctrine of equivalents”, originating from the US
case law, is a “law created by judges” in the common law
system. This rule or doctrine has been widely applied in the
judicial practice in China, which is a civil law country. The o-
riginal legal basis of the doctrine could not be found in the

“statute” within the patent legal system in China, at least be-
fore 2000. Only after the Chinese Patent Law was amended
for the second time, did the Supreme People’s Court provide
in Article 17 of its No.21 Judicial Interpretation (2001) that the
provision of Article 56, paragraph one of the Patent Law “the
extent of protection of the patent right for invention or utility
model shall be determined by the terms of the claims. The
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