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CHINA PATENTS & TRADEMARKS NO.4, 2020

Impact of Article 32 of the Anti-

Unfair Competition Law 2019 on

Trial Rationale for Trade Secret
Infringement Cases

Song Jian

|. Introduction

Since Article 10 ' of the “Anti-Unfair Competition Law of
the People’s Republic of China” (hereinafter referred to as
the “AUCL”) promulgated in 1993 definitely protected trade
secrets as legal interests, trade secret cases have always
been regarded as an important type of anti-unfair competi-
tion cases heard by the courts. Due to the uniqueness of
trade secret cases as compared with other intellectual prop-
erty cases, efforts have been made in judicial practice for a
long time to explore the ways to try trade secret cases, and
a relatively fixed trial rationale has been formed. However, it
is generally agreed in the fields of intellectual property and
competition law that trade secret cases are difficult to han-
dle, and the identification of the trade secrets is especially
the case. Further, the protection of trade secrets is an ex-
tremely crucial part in the anti-unfair competition regulation
that supports the smooth operation of many trading activi-
ties in the market economy and innovative development. ?
Therefore, in order to conform to China’s policy of strict pro-

tection of intellectual property rights, and comply with the
trend of strengthening trade secrets protection in major ju-
risdictions all over the world, the third amendments to the
AUCL were made on 23 April 2019, which addressed the is-
sues relating to actors committing trade secret infringe-
ment, types of trade secret infringement, the burden of
proof, upper limits of statutory damages and punitive dam-
ages in trade secret cases. Particularly, the latest provision
in Article 32 of the AUCL on the allocation of the burden of
proof between trade secret owners and accused infringers
is quite noticeable, which may lead to corresponding adjust-
ments to the trial rationale in trade secret cases. The author
would like to analyze these issues in furtherance of in-depth
discussions in the intellectual property circle.

ll. Analysis of conventional trial
rationale in trade secret cases

1. Definition and constitutive requirements of a trade
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