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Implied Obligation of
Confidentiality in China’s Laws

Chen Xunyu and Wei Zhi

There are various provisions in relation to the protec-
tion of trade secrets in China’s current laws, among which
Article 9 of the Anti-Unfair Competition Law is the most im-
portant. In the 2019 amendment thereto, the phrase “in vio-
lation of agreement” in item (3) of Article 9.1 was revised to
“in violation of the obligation of confidentiality”, which
means that the obligation of confidentiality does not arise
from contracts only. Obviously, laws can set obligation of
confidentiality for certain types of subjects. This article will
discuss whether a trade secret owner can claim that other
party or person is under an implied obligation of confidenti-
ality where no specific provision is set forth in a contract or
laws.

|. Concept and characteristics

1. General obligation of confidentiality

The general obligation of confidentiality is subject to
specific provisions in contracts or laws. These provisions
are usually expressed as that a certain type of subjects are
under the obligation to keep confidential the trade secrets
that they acquire in the course of a particular activity. ' It
can be seen that a provision relating to the general obliga-
tion of confidentiality encompasses clear and specific con-
stituent elements. Therefore, judges have less discretionary
power in determining whether such an obligation exists.
Where said provisions are valid and enforceable, it general-
ly can be concluded that a party has the legal obligation of
confidentiality as long as the party is of certain legal status

and knows the trade secret.

There are pros and cons to the above manners to creat-
ing obligation of confidentiality. On the one hand, it clearly
affirms the existence of obligations, which is conducive to
dispute reduction; and on the other hand, it is criticized as
too simple and rigid. To be specific, the types of subjects
as prescribed in laws are too limited to cope with the com-
plicated social life; and although contracts can make up for
such a deficiency under normal circumstances, they may
be absent or malfunction sometimes for various reasons.
For instance, a non-disclosure agreement with a validity de-
fect cannot serve as the basis for the parties’ obligation. *
Another example is that the more detailedly the scope of
confidentiality obligations is described in a contract, the
more likely something is left out. A dispute may easily occur
once any information beyond the scope as agreed by the
parties is involved.

Since it is inevitable that contracts and laws are miss-
ing, it is impossible to evade the problem of whether an im-
plied obligation of confidentiality exists. Just like in other ar-
eas of the civil and commercial law, implied obligations will
always play a role in closing loopholes in laws and con-
tracts.

2. Implied obligation of confidentiality

In civil law, “implied”, as a concept opposite to “explic-

it”, refers to a declaration of intent in the form of acts from
which it can be inferred. ® In intellectual property laws, “
plied license” refers to the way of licensing, in which the

grant of license is presumed from the parties’ acts. * Simi-
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