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CHINA PATENTS & TRADEMARKS NO.2, 2023

Determination of “Disclosure by
Use” Under the Patent Law and
Case Analysis (I)

— From the Perspective of Ultimate Facts

Guo Lina, Feng Tao*, Lan Zhengle and Zhang Qing

|. Introduction

Invalidation cases involving “disclosure by use” are no-
table for the difficulty in examination and low petitioner win
rate. This is attributed to the fact that “first, the disclosure
time that needs to be proved is far before the evidence col-
lection, and the evidence collection and adduction by both
parties will be affected as several months or even years
have passed since the time of the filing and examination of
an invalidation case; second, evidence concerning disclo-
sure by use is extremely complicated and few experiences
can be drawn in relation to the authenticity of evidence and
to the form of a complete chain of evidence; and third, the
legal attributes of various acts of use are difficult to define
so that whether they are public use cannot be deter-

mined”. ' This article endorses the above viewpoint, and

meanwhile believes that the first and second reasons also
render the asserted facts more complicated, aim of proof
more ambiguous and chain of evidence longer, and further
make the finding of facts harder, increase the number of is-
sues and add the difficulty in determining the trial direction
in the process of examination.

This, however, does not mean that all the invalidation
petitioners are poorly capable in terms of evidence collec-
tion and adduction. Generally speaking, the petitioners de-
sire to integrally and authentically restore the life fact for the
sake of probative value. In addition, the petitioners usually
believe that any missing links in the chain of evidence can
be avoided as much as possible by way of “adequate evi-
dence adduction” such as asserting multiple facts and pro-
ducing multiple pieces of evidence °. The causes of the
above problems are manifold. Anyway, this undoubtedly
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