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Determination of “Disclosure
by Use” Under the Patent Law
and Case Analysis (ll)

— From the Perspective of Ultimate Facts

Guo Lina, Feng Tao*, Lan Zhengle and Zhang Qing

3. Ultimate facts related to the element of publicly avail-
able state

(1) The concept of the “public”

It is the interests of the public that are sought to be bal-
anced through disclosure by use, and it is to the public that
a technical solution is presumed to be disclosed by use.
Such a presumption does not require that a specific person
be identified, but can be generally made in the following
two circumstances: one is that the person who has actually
acquired the technical solution is not a specific one, but
can be considered as a representative of the general pub-
lic, so a technical solution being available to said person
means that it is available to the public; and the other is that
even if no evidence shows that someone has acquired the
technical solution, the act of use is open to unspecified peo-
ple, rather than limited to specific people, from which it can
be assumed that the technical solution has been disclosed

to the public by use.

Both of the above circumstances involve the concept
of “specific person”, which is derived from the provision in
the Guidelines for Patent Examination that “technical con-
tents in the state of secrecy are not part of the prior art” .
Where the person who knows the technical contents or de-
sign in the state of secrecy is obliged to keep them confi-
dential and has not disclosed or disseminated such con-
tents in violation of the obligation, the technology or design
does not constitute prior art or prior design, and the corre-
sponding person is a specific person identified from the
public and does not belong to the “public” in the sense of
the patent law *'. Generally speaking, the sole criterion for
identifying the specific person is that the person has a confi-
dentiality obligation *. Therefore, specific persons are basi-
cally divided into the following two types: persons obliged
to keep confidentiality by law or by contract, and persons
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