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Studies on FRAND
Commitments to SEP Licensing

Lv Lingrui

Introduction

The FRAND principle is the core mechanism to regu-
late patent hold-up and restrict patent hold-out, and a prin-
ciple that coordinates the interests of all parties in the stan-
dard-essential patent (SEP) licensing negotiations and en-
sures that SEP holders and standard implementers can en-
joy their rights and fulfill their obligations on equal terms.
The SEP holders and standard implementers shall conduct
negotiations under the FRAND principle. In the context of
Chinese laws, the FRAND commitments require that both
SEP holders and standard implementers shall fulfill the good
-faith consultation obligations in the patent licensing negoti-
ations. However, issues such as the basic steps and conno-
tation of good-faith negotiations, or what conducts of SEP
holders or standard implementers may be regarded as
good-faith or bad-faith negotiations have not yet been suffi-
ciently discussed in China, and a guiding FRAND frame-
work has not yet been constructed. This article intends to
analyze the negotiation obligations borne by the SEP hold-
ers and standard implementers in licensing and negotia-

tions on the basis of the legal attributes of the FRAND princi-
ple, together with policy norms and judicial practices of ma-
jor foreign countries and regions.

I. FRAND commitments under the
principle of good faith

1. Attributes of FRAND commitments in the context of
Chinese laws

A FRAND commitment is a promise to license an essen-
tial patent on fair, reasonable and nondiscriminatory terms
made in writing by a patentee as a member to a standard
setting organization, and constitutes the contractual rela-
tionship between the patent holder and the standard setting
organization. If the SEP holder, as a member of the stan-
dard setting organization, commits any conduct in violation
of the FRAND commitment, such as setting an overly high
price or refusing to license, it violates the contractual obliga-
tions agreed with the standard setting organization and con-
stituted a breach of contract. In theory, the standard setting
organization can file a lawsuit for breach of contract on the
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