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VII. Administrative Enforcement Procedure

Related to Exercise of IPR Rights'

By Wu Yuhe
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l

Requester’s observations/
rectification of formality defects
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on docket for investigation
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l l Dissatisfied

Dismissal
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Judicial review procedure or
alternatively initiating the civil
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Requester’s confirming whether

Dissatisfied

the alleged counterfeit goods
are infringing goods
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l l

Administrative penalty decision®

Circumstances being serious
and imposition of criminal

l Dissatisfied liability deemed necessary:

' This procedure is not applicable to patent infringement cases. the patent
administrative enforcement procedure is similar to the civil judicial
procedure related to exercise of the IP rights.

? The administrative authorities mainly refer to the local administration for
industry and commerce (handling cases of trademark counterfeiting and
unfair competition), the Technical Supervision Bureau (handling cases of
false representation, false indication and quality problem) and the copyright
administration (handling cases of copyright infringement) at or above the

county level.

transferring the case to the

Judicial review procedure’ public security authority

*1t generally takes about 3-6 months for the authority to serve a decision to
the parties from official acceptance of the case; while a raid action may be
taken in days from official acceptance of the case.

* This judical review is under the jurisdiction of the intermediate people’s
courts of the place where the Provincial People’s Government is situated or
those designated by the Supreme People’s Court, and its procedure is
similar to that of Procedure IV for Judicial Review of Patent Decesions

(Table IV, on page 88, Issue No.1 of 2006 CPT).
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VIIl. Criminal Public Prosecution Procedure

Related to IPR Infringement’
By Wu Yuhe

A case transferred by an
administrative authority or initiated by
an interested party’s complaint for
criminal prosecuation

l

Preliminary examination
by public security bureau

v
Minor offences: Possibly serious offences:
The case is not put on docket The case is put on docket

The pgse trlansferredl back to Criminal investigation (on-the-spot
administrative authority; or the

SN ° ) ) inspection, interrogation of
complaint may be filed with the interested parties, etc.)?

administrative authority ‘

v v

Serious offences: the case
transferred to the procuratorate
for public prosecution

Minor offences: ruling on not
instituting criminal procedure

The case accepted and
investigated by the procuratorate®

v .

. - Facts unclear: the case returned
Minor offences: Decision made of Serious offences: instituting

o o to the public security burearu for : L
not instituting criminal procedure L . public proscution in the court
further criminal investigation

Case acceptance by the court

'"The present procedure is not applicable to patent
infringement cases. Under the current patent law
and the criminal law, a patent infringer is only

Communicating documents
to defendant

civilly or administratively liable.

? During criminal investigation by the public Defendant making defense R Court session

secuirty authority, an IP right holder may assist the

public secuirty authority as a victim. l

* When the procuratorate puts a case on docket and Defendant appeals or

begins its investication. ¢ . first instance ruling*
gins its investigation, an IP right holder may the Proscuratorate protests

assist the procuratorate as a victim
' The courts hearing criminal cases are county

courts, which is different from the fact that the Trial and ru”ng of second instance®

intermediate courts serve as courts of first instance
in the civil judicial procedure. The court’s first
instance procedure of criminal trial usually takes 3
months.

> The second-instance procedure is similar to the
first-instance procedure, and it is final. However, if

the procuratorate lodges protest, the court must retry
the case. In the court procedure, an IP right holder Note: Tables | to VI have been published in Issue

also acts only as a victim, not party to the case. No.1 of 2006 of CPT from page 85 to page 90.



