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The UKs referendum on its membership of the Europe⁃
an Union (EU) is a vital turning point in the European inte⁃
gration process. Legally speaking, the UK has not yet left
the EU, and it still depends on further negotiations and con⁃
tention between them to decide their relationship in the fu⁃
ture. This result, however, will certainly cast uncertainty on
the laws of the UK or EU, including IP laws. Undoubtedly,
the UKs vote to leave the EU may have substantial impact
on the intellectual property (IP) integration process, which
is an important part of the European market integration, es⁃
pecially the European unitary patent system that is at a criti⁃
cal moment of its establishment. This article is intended to
analyze these issues.

I. Impact on European Unitary Patent
A British exit (commonly referred to as a“Brexit”) will

have direct and significant consequences for the proposed
European Unitary Patent.

1. Origin of European Unitary Patent
EU member states are eagerly awaiting the establish⁃

ment of a unified patent protection system mainly for the fol⁃
lowing three reasons:

First, to promote industrial development and strength⁃
en external competition capabilities, the EU is making ac⁃
tive efforts in boosting free flow of personnel, cargoes, in⁃
vestment and services in an European unitary market. Nev⁃
ertheless, the free flow of cargoes and services among vari⁃
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ous EU member states is affected by territorial limitations on
grant and protection of IP, especially patent, and moreover,
where such activities as patent licensing, patent invest⁃
ment, and manufacturing and sales of patented products
are involved, patentees must conduct complex assessment
of patent protection in each country before making crucial
judgments. To alleviate those limitations, it is necessary to
establish a unified patent protection system to conform to
the EU s holistic strategies for setting up a unitary market.
Efforts to create a scheme related to a unitary patent grant,
patent infringement litigation and invalidation procedures
across the European Community have been made as early
as the 1960s.

Second, the costs for granting and maintaining“Euro⁃
pean patents”2 are still higher at present. European patents
are granted uniformly by the European Patent Office (EPO),
but after that, the member states handle them in accor⁃
dance with procedures of their own laws and in their own of⁃
ficial languages, just like domestic patents. If European pat⁃
ents are to be maintained at a designated country, in the
light of Article 65 of European Patent Convention (EPC), any
contracting state may prescribe that the owner of the patent
shall supply a translation of the claims and specification in
its official language. If this is the case, supposing 8 coun⁃
tries are designated in the patent application, the transla⁃
tion costs may, at most, account for 25% of the total cost,
which results in that the total cost for a European patent ap⁃
plication is about 5 times more than that in US and three
times more than that in Japan. 3 High costs are adverse to
enhancement of R&D level and industrial development in
Europe.

Third, in the presence of differentiations in litigation sys⁃
tem and rulings among the EU member states, European
patents, notwithstanding the unitary grant thereof, become
a bundle of national patents after being granted. If patent in⁃
fringement occurs in different countries, the patentee has to
initiate infringement proceedings in corresponding coun⁃
tries. Further, it is impossible to guarantee that the same
conclusion in parallel litigation can be reached at the courts
of different countries. 4 Whats more, the EPOs understand⁃
ing of the EPC is not consistent with the interpretations of
the patent laws by different patent offices, which leads to
unpredictability of patent protection and law enforcement,
which is adverse to both the plaintiff and the defendant,
and enhancement of litigation costs that does not meet the
requirement for facilitation of proceedings, as well as forum

shopping where a party attempts to have his action tried in
a particular court or jurisdiction.

For the above reasons, the member states in EU are
making every means to set up a unitary patent protection
system that is low ⁃ cost, uniformly effective and subject to
unitary litigation procedures. Ever since 1960s, with the abo⁃
lition of the Community Patent Convention (CPC) 5 and the
resistance encountered by the“Regulation on Community
Patent”6 from several EU member states, the EU speeded
up again its initiation of the unitary patent process around
the year of 2010 to face up to tough economic slowdown,
and brought forward“Europe 2020”that is a 10⁃year strate⁃
gy proposed on 2010 for advancement of the economy of
the EU, which aims firstly at“smart economy”based on
knowledge and innovation. A patent system has always
been considered as a crucial link in the course of promot⁃
ing innovation and economic growth, so the Innovation
Union, as the main initiator of“Europe 2020”, called on the
EU member states to“reach agreement on the EU patent”7

as quickly as possible. Since Spain still voted against the
agreement on the EU patent in a meeting of the Competi⁃
tiveness Council on 10 November 2010, the EU Council fi⁃
nally gave their authorization of initiating the“Enhanced Co⁃
operation”procedure 8 in 2011 in preparation for realizing
the European patent with unitary effect (“EPUE”for short)
and establishing a Unified Patent Court across all EU mem⁃
ber states except Spain and Croatia. This cooperation was
implemented by the so ⁃called“unitary patent package”9,
which consists of three basic elements, wherein (1)“the
Unitary Patent Regulation” and (2)“the Regulation on
Translation Arrangements”belong to EU laws, whereas (3)

“the Agreement on a Unified Patent Court”is an internation⁃
al treaty. The European Parliament and EU Council, except
Italy 10 and Spain which did not participate in“Enhanced
Cooperation”, adopted the two Regulations 11 on 17 Decem⁃
ber 2012. Twenty⁃four of the EU member states signed the
Agreement on a Unified Patent Court (hereinafter referred
to as UPC Agreement) 12 on 19 February 2013. The Unitary
Patent Regulation and the Regulation on Translation Ar⁃
rangements came into effect on 20 January 2013, but are
currently unable to be implemented until the UPC Agree⁃
ment becomes effective — in other words, the two Regula⁃
tions can only be implemented with the approval of 13 mem⁃
ber states including German, France and UK.

By 3 June 2016, ten countries 13, namely Austria,
France, Sweden, Belgium, Malta, Luxembourg, Denmark,
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Portugal, Finland and Bulgaria, have approved the UPC
Agreement. The Protocol to the UPC Agreement on Provi⁃
sional Application was signed by seven participating EU
member states at the beginning of October 2015. A Court
of Appeal of the Unified Patent Court, located in Luxem⁃
bourg, has been ready for everything. 14 The operation of
the Unified Patent Court has entered into a countdown
phase. However, due to Brexit, the UK may not be entitled
to decide on the Agreement. Then how to bring the entire
system into effect ends up with an uncertain question. The
expectation on normal implementation of the European uni⁃
tary patent system in 2017 can hardly be realized.

2. Status of UK in the European unitary patent system
It can be said that the voices of UK are well echoed in

the battles in connection with the European unitary patent
system. Some settings in the European unitary patent sys⁃
tem are pretty advantageous to the UK.

For instance, in December 2011 and May 2012, the
Competitiveness Council could not reach a consensus on
the finalized text twice, wherein the first focal point in dis⁃
pute was the seats of the Unified Court, at the time of which
London, Munich and Paris were candidate cities. 15 Finally,
in June 2012, the Heads of State or Government participat⁃
ing in Enhanced Cooperation reached an agreement on the
solution for the last outstanding issue of the patent pack⁃
age, in particular the seat of the Central Division of the
Court of First Instance 16, that is, the central division is estab⁃
lished in all the three cities 17. London, as one of the three
places hosting the central division, will handle patent dis⁃
putes over human necessities, chemistry and politics.

Further, a language issue always remains one of the
most controversial issues in the formation of the European
unitary patent system, and is, to a large extent, a factor that
made Spain refuse the unitary patent and eventually initiate
a unitary patent system by means of“Enhanced Coopera⁃
tion”. However, as one of the filing languages of European
patents, English naturally becomes the authorized lan⁃
guage of the European unitary patent and one of the litiga⁃
tion languages of the Central Division of the Unitary Patent
Court.

Yet, Articles 6 to 8 of the Unitary Patent Regulation
(draft) once stipulate direct infringement, indirect infringe⁃
ment and limitations thereof. Some member states, howev⁃
er, suggested to delete Articles 6 to 8 of the Regulation 18 on
the grounds that the Court of Justice of the European Union
(CJEU) does not make high ⁃ quality verdicts in respect of

community trademark and it is doubtful that the CJEU can
handle patent ⁃ related cases due to the specialization and
complexity of the patent law. Such strong challenges main⁃
ly come from the UK. The Rt. Hon. Professor Sir Robin Ja⁃
cob, an ex ⁃ judge in the Court of Appeal of England and
Wales and a professor at University College London (UCL),
frankly said that“I know of no one in favour of involvement
of the CJEU in patent litigation”. 19 The UK is one of the
three countries that are decisive in approval of the UPC
Agreement, so there is significant pressure for making it in⁃
to reality 20. As a result, a compromise solution was made in
December 2012: the previous Articles 6 to 8 are replaced
by Article 5a (current Article 5); according to Article 5(1),
the unitary patent owner is entitled to prevent a third party
from implementing some“conducts”(apart from exception⁃
al circumstances) in the member states where the patent is
protected, and Article 5(3) stipulates that these“conducts”
shall be subject to regulation by the laws of corresponding
member states. Meanwhile, infringing conducts and excep⁃
tions are prescribed in Articles 25 to 27 of the UPC Agree⁃
ment. In doing so, the EU court can still examine the appli⁃
cation of the provisions regarding infringement in the UPC
Agreement,21 but the EU court s jurisdiction is substantively
limited as compared with the previous unitary patent solu⁃
tion, to ensure that expert and transnational ruling groups
are still the court of first instance and final appeal in the field
of European patents. 22 Some scholars deem that the model
is ridden by political compromise and mistrusts in the Euro⁃
pean Court of Justice (ECJ 23). 24

In all, the UK is one of the dominant countries in imple⁃
menting the European unitary patent system, and the imple⁃
mentation of that system is more favourable to the UK.
Thus, the UK has decided to add the provision related to
authorising the ratification of the UPC Agreement in the new
IP Act, which became effective in October 2014 25, and
signed the Protocol to the UPC Agreement on Provisional
Application in October 2015.

3. Future tendency of Brexit and European unitary pat⁃
ent

Actually, it is highly likely that the UK will approve the
UPC Agreement by the end of 2016. With the surprising out⁃
come of Brexit, the UK itself is unable to decide whether or
not it can still participate in the European unitary patent sys⁃
tem even if it is its desire to remain in the European unitary
patent system.

One week later after the UK s vote to leave the EU, in
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the 17th meeting of the Preparatory Committee of the Uni⁃
fied Patent Court held in June 2016, the Preparatory Com⁃
mittee and the EPO Select Committee have declared this in
a joint statement:“last week  s vote in the UK in favour of
leaving the EU has given rise to questions concerning the
future of the Unified Patent Court and the Unitary Patent Pro⁃
tection. At this stage it is too early to assess what the im⁃
pact of this vote on the Unified Patent Court and the Unitary
Patent Protection eventually could be. This will largely de⁃
pend on political decisions to be taken in the course of the
next months. It has to be recalled that for the time being the
United Kingdom remains a Member State of the EU and a
Signatory State of the Unified Patent Court Agreement.
Pending more clarity about different possible scenarios the
chairmen of the Preparatory Committee and the Select Com⁃
mittee are of the opinion that the work dedicated to the tech⁃
nical implementation should continue to progress as envis⁃
aged, in accordance with the mandate of both Committees
and in line with the clear wish of the user community to
bring the Unified Patent Court and the Unitary Patent into
operation as soon as possible”. 26 In 2 August 2016, the UK
IP Office released relevant Guidelines to make a similar
statement:“the UK remains a Contracting Member State of
the Unified Patent Court at present. We will continue to at⁃
tend and participate in UPC meetings in that capacity.
There will be no immediate changes.”27

According to the above statements, all of the UK, the
Preparatory Committee of the Unified Patent Court and the
EPO are active in participating in and boosting the imple⁃
mentation of the European unitary patent. It may be too ear⁃
ly or over⁃pessimistic to say that the UKs referendum out⁃
come will lead to the perishment of the European unitary
patent. Undoubtedly, however, the outcome indeed casts
lots of uncertainties over the future of the European unitary
patent. Both the UK and the EU are in the dilemma as to
whether the UK shall still comply with the UPC Agreement
or not.

On the one hand, theoretically speaking, the UK is the
contracting state of the UPC Agreement, so the Brexit does
not affect its position as the contracting state of the Agree⁃
ment. The Agreement is an international treaty, instead of
the EU law, so the UK can still choose to remain a member
of the Agreement and one of the three necessary countries
to decide when the Agreement shall come into force even
though the UK finally leaves the EU (it is expected that the
UK will complete its formal exit from the EU by the end of

2018). The two regulations in the unitary patent package
pertain to EU law, the UPC Agreement also contains the
principle respecting the primacy of EU law and the EU
court still has jurisdiction over cases related to unitary pat⁃
ents, so the premise for participation in the European uni⁃
tary patent system and the Unified Patent Court is to be a
membership of the EU. 28 If the UK after leaving the EU still
remains in the system of the unified patent court, both the
UK and EU will be legally in an embarrassing situation. As
there are many uncertainties at present, it is nearly impossi⁃
ble that the UK will approve the UPC Agreement by the end
of 2016 as scheduled.

On the other hand, if the UK selects to exit the Agree⁃
ment immediately, the entry into force of the Agreement is
not dependent on the approval of the UK any longer. In this
case, the series of benefits the UK has won in the unitary
patent system will disappear. Once the UK exits the Agree⁃
ment, the UPC Agreement must be rectified by deleting the
UK from the list of the necessary countries in deciding the
entry into force of the Agreement and the London Central Di⁃
vision should be assigned to other member state, which will
certainly give rise to a fierce political battle again. What  s
worse, three years after the signing of the Agreement, only
ten out of 25 signatory states have ratified the Agreement.
Once the Agreement is amended, the newly amended
Agreement may have to be ratified by those member states,
which will greatly prolong the entry into force of the Agree⁃
ment. That is undesired by both the UK and the EU. Further⁃
more, if the unitary patents have no effect on the UK, their
value will be extremely decreased. If the currently deter⁃
mined standards 29 for patent annuities will not be lowered,
then the attraction of filing unitary patents may be on the de⁃
crease. If London is no longer one of the Central Divisions
of the Unified Patent Court, it may reduce the expectations
on the Unified Patent Court from the Industry (especially, In⁃
dustry from the UK). In doing so, the enterprises in the UK
or even other countries would rather select to support the
current European patent system, instead of the new unitary
patent system. If this is the case, the necessity of the Euro⁃
pean unitary patent system will be significantly compro⁃
mised, which is undesired by other countries currently par⁃
ticipating in the unitary patent system.

It is possible that the UK still participates in the unitary
patent system after Brexit? Although it is not completely im⁃
possible, there still exist great difficulties. It depends on the
political will of the UK and other member states participat⁃
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ing in the unitary patent system, as well as the legal stance
held by the EU court. According to the opinion of the EU
court 30, the participating member states of the UPC Agree⁃
ment are limited to the EU member states 31, which explains
why the non ⁃EU countries, such as Sweden, Norway, Ice⁃
land and Turkey, do not participate in the European unitary
patent system. If the UK after Brexit still remains in the uni⁃
tary patent system, it is obviously contrary to the above
opinion. If the EU has to make such an arrangement, it will
face political and legal tests, and the arrangement certainly
needs a period of time for negotiation and is subject to ex⁃
amination on its validity by the EU court. Even if the EU
court finally accepts such an arrangement, it would be im⁃
possible to complete the procedure within two or three
years, such that the time for initiating the European unitary
patent will also be greatly prolonged. Of course, it would be
a good thing if such an arrangement can be finally
achieved. That  s because the arrangement at present is
subject to criticism due to the fact that if the non⁃EU mem⁃
ber states are excluded from the unitary patent system, the
number of states where patents can be granted by a cen⁃
tral mechanism is actually reduced, which is disadvanta⁃
geous to patent applicants in terms of economy and effi⁃
ciency. If the UK after Brexit can still participate in the Euro⁃
pean unitary patent system, then the non ⁃ EU states, like
Sweden, can also participate in the European unitary patent
system, which can instead enhance the attraction of the uni⁃
tary patent system.

Surely, the best result will be that the UK can ratify the
UPC Agreement in a short period so that the Unitary Patent
System and the Unified Patent Court will be initiated as
scheduled in 2017. Nevertheless, if the European unitary
patent system cannot be implemented on time and the Uni⁃
fied Patent Court cannot achieve the unitary protection of
European patents across the EU as soon as possible, then
the EPO may face a new opportunity to re⁃initiate the“Euro⁃
pean Patent Judiciary (EPJ)”. Ever since 1970s, the EPO
has been only in charge of granting European patents with⁃
out attending to the enforcement and protection of patents
in respective countries, so the EPO was urged to establish
a“cross⁃border enforcement system of European patents”
after 2000, draft the European Patent Litigation Agreement
(EPLA) (filed in 2003 and amended in 2005) and get pre⁃
pared to set up a special court of first instance and second
instance in 2003 (the so ⁃called“European Patent Judicia⁃
ry”) so as to replace domestic courts to hear all the cases

related to infringement and invalidation (exclusive of licens⁃
ing) of European patents. Just due to the EUs own will of es⁃
tablishing its unified patent protection system, the EPO  s
plan was stopped by the EU to render the enforcement sys⁃
tem fruitless. If Brexit leads to the prolonged implementa⁃
tion of the European unitary patent system, we cannot rule
out the possibility that the EU turns to support the EPOs re⁃
start of“cross⁃border enforcement system”on the basis of
the current UPC Agreement.

II. Impact on European patents
and IP across EU

Although Brexit may postpone the implementation of
the European unitary patent, the Chinese enterprises can
still apply for European patents through the current Europe⁃
an patent system for the sake of protection of inventions.
Even if the UK is no longer the EU member, it is still the
member of the EPC and the Chinese enterprises can still
seek protection of their inventions in the UK by way of apply⁃
ing for European patents with the EPO.

In a short run, as far as trademarks and designs are
concerned, the Chinese enterprises can still seek protec⁃
tion in the UK by applying for registration of EU trademarks
and EU designs with the Office for Harmonization in the In⁃
ternal Market (currently named EPO), since the UK has not
officially exited from the EU. Once the UK is officially sepa⁃
rate from the EU, there are little chances for the Chinese en⁃
terprises to seek continuous protection of their EU trade⁃
marks and EU designs from the UK (unless the UK would
like to do so). But for those EU trademarks and EU designs
obtained prior to the UKs exit, it is expected that the UK will
protect them by converting them into the UK registered
trademarks or registered designs through transitional law.
The official response from the UK IP Office is that“the gov⁃
ernment is exploring various options and we will be consult⁃
ing users of the system about the best way forward.”32

In a long run, Brexit will affect not only the territorial
power of the EU IP, but also the building of the EU IP sys⁃
tem. As a representative country of the Anglo ⁃ American
Law System, the UK plays a vital role in the formation of the
EU IP law. IP⁃related EU law (regulations or directives) must
coordinate the disparities between the Common Law and
the Civil Law. Just because of this, the EU IP law blends the
Common Law and the Civil Law in a better manner, which
serves as a good reference for IP legislation in China. Once
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the UK gives up its membership of the EU, the EU IP authori⁃
ties may lack voices from the UK. Although there will be
less difficulties and fetters for the system coordination when
the EU makes relevant laws, the EU IP law tends to be more
similar to the Civil Law and the German Law, which may not
be a good thing for mutual learning and integration be⁃
tween legal systems.

III. Impact on the UK IP system
The IP system of the UK, which is a member of the EU,

has an influence on relevant EU laws and shall also comply
with relevant directives and regulations of the EU. Once the
UK leaves the EU, it would be a problem as to how to deal
with the relationship between the IP ⁃ related EU laws, rele⁃
vant verdicts of the EU courts and the relevant UK laws. In
this regard, the UK IP Office holds a view that“the contin⁃
ued effect of EU Directives and Regulations following our
exit from the EU will depend on the terms of our future rela⁃
tionship”. 33

For instance, to avoid dual protection of practical art⁃
works as copyright and design, Article 52 of Copyright, De⁃
signs and Patents Act 1988 of the UK stipulates that once
(artistic) work is mass manufactured, the protection period
thereof is reduced to 25 years after its first publication. After
the end of the period of 25 years, the work may be copied
by making articles of any description, or doing anything for
the purpose of making articles of any description without in⁃
fringing copyright in the work. In Flos v. Semeraro, the ECJ
clearly stated in 2011 that the protection period of 25 years
under the UK law does not meet the requirement of the EU
laws. Therefore, the UK officially announced in April 2013
that Article 52 will lapse by 6 April 2020. We will wait and
see whether the UK will still make amendments to its Copy⁃
right, Designs and Patents Act according to the verdicts of
the ECJ after Brexit.

With the UKs withdrawal from the EU, there may occur
issues as to whether the UK IP professionals are still enti⁃
tled to apply for trademarks and designs on behalf of their
clients at European Union Intellectual Property Office (EUI⁃
PO), and whether the exhaustion of IP rights within the EU is
still effective in the UK.

All in all, the UKs referendum on its membership of the
EU greatly impacts the European integration process and
also casts many uncertainties on the IP integration process
across the Europe. Once Brexit becomes reality, it may un⁃

avoidably affect the current EU IP legal system, as well as
the IP management and business strategies of Chinese en⁃
terprises which seek protection in the UK through EU IP (es⁃
pecially trademarks and designs) registration route. Al⁃
though it is still early for the UK to leave the EU legally, Chi⁃
nese enterprises and IP practioners shall keep a close eye
on this process, in particular the subsequent changes of
the European unitary patent system so as to be well pre⁃
pared for the future.■
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