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A Study on Domestic
Priority Rules
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|. The Issue

Article 29 of the China’s Patent Law reads:

“Where, within twelve months from the date on which
any applicant first filed in a foreign country an application
for a patent for invention or utility model, or within six
months from the date on which any applicant first filed in a
foreign country an application for a patent for design, he or
it files in China an application for a patent for the same sub-
ject matter, he or it may, in accordance with any agreement
concluded between the said foreign country and China, or
in accordance with any international treaty to which both
countries are party, or on the basis of the principle of mutu-
al recognition of the right of priority, enjoy a priority.

Where, within twelve months from the date on which
any applicant first filed in China an application for a patent
for invention or utility model, he or it files with the Patent Ad-
ministration Department under the State Council an applica-
tion for a patent for the same subject matter, he or it may en-
joy a priority.”

In the above article, the first paragraph relates to for-
eign priority and the second paragraph to domestic priority.
Although they are directed to the same subject matter, i.e.,
priority right, and come from the same article of law, there
are substantial differences between them.

First, difference in the benefits they enjoy.

Although foreign priority and domestic priority are simi-
lar in that they both can enjoy the filing date of an earlier ap-
plication, there is a fundamental difference in the benefits
they enjoy. Patent territoriality and the first-to-file system de-
termine that the date on which an application is filed in a
country will be the filing date to be enjoyed by the applica-
tion, thereby establishing its legal status relative to the prior
art. Hence, in the case of a foreign priority, the entitlement
of a subsequent application in China to the filing date of an
earlier application filed in another country is a substantive

privilege transcending territorial boundary.

In contrast, the earlier application on which a domestic
priority is based actually covers the same contents of the
application filed by the applicant with the Chinese Patent
Office on an earlier filing date. The applicant’ s entitlement
to the priority date of an earlier application in respect of
such contents merely satisfies the principle of first-to-file
system in the country by inheriting the existing contents, but
does not enjoy any privilege of a cross-regional first-to-file
system.

In other words, where an earlier application and a sub-
sequent application are exactly the same, foreign priority
still brings significant benefits, that is, the filing date of an
earlier application filed in a foreign country is deemed as
the filing date of a subsequent application filed in China,
whereas domestic priority provides no true sense of priority
since the earlier application is originally entitled to that earli-
er filing date in China. As such, the benefits accorded to the
foreign priority have no substantive meaning for the domes-
tic priority. The common advantage enjoyed by both the for-
eign and domestic priorities lies in the opportunities for the
applicant to improve or integrate the contents of the earlier
application or to amend the application type of the earlier
application through subsequent filing. This, however, is not
the principal merit to be sought after in establishing a for-
eign priority system. In particular, considering the rule in le-
veraging the priority for contents integration and the gener-
al inadequacy of a 12-month time period to weigh the pros
and cons of changing the application type, domestic priori-
ty is far from being equal with foreign priority in terms of the
benefits they enjoy.

Second, difference in the cost paid.

Another important difference between domestic priority
and foreign priority lies in the disposal of the earlier applica-
tion. While the entitlement of an application to the right of a
foreign priority will not affect its earlier application, in the
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case of a domestic priority, it is stipulated in the Implement-
ing Regulations of the China’ s Patent Law that “where the
domestic priority is claimed, the earlier application shall be
deemed to be withdrawn from the date on which the subse-
quent application is filed.” This means that the applicant
must pay the price of losing the earlier filed application irre-
spective of whether the subsequent application can ulti-
mately enjoy the priority of the earlier application or whether
the earlier and subsequent applications seek to protect
identical claims.

The judgment on whether a priority is established in-
volves not only the comparison and analysis of technical so-
lutions, but also the understanding of some statutory condi-
tions. As far as the applicants are concerned, it is certain
that the earlier application will be deemed to be withdrawn,
but what is unclear is whether the subsequent application
can ultimately enjoy a priority or not. Thus, after the earlier
application’ s being deemed to be withdrawn, the denial of
the claim for the domestic priority in the examination stage
or even in invalidation proceedings is not only a theoretical,
imagined risk, but an actual occurrence in practice.

In brief, domestic priority in China, compared with for-
eign priority, brings insufficient benefits at a high cost, and
it is unfair to regard such cost as the fee for a lesson that
should be learnt by the applicant. After all, the judgment on
the eligibility of a priority is not simply a matter of formalities.
In some cases, even seasoned professionals may not find
himself so sure about the outcome. And if an earlier applica-
tion is lost because of this kind of misjudgment, it is obvious-
ly not in line with the principle of proportionality in law.

In the opinions of the author, the core of the above
problem should be understood in the light that China’s do-
mestic priority system was designed a priori by modelling
after the foreign priority system. In a time when on the one
hand there was no practical basis for domestic priority and
on the other hand cases relating to foreign priority were lim-
ited, it was hard to be perceptive about the essential differ-
ences between domestic priority and foreign priority and in-
sightful about the design of corresponding rules. These are
historical limitations, but they are not limitations that cannot
be transcended.

An overview of the provisions and historical origin of do-
mestic priority in various countries leads to the finding of
two models of domestic priority systems. One is a creature
of the era after the inception of the Paris Convention for the
Protection of Industrial Property (“Paris Convention”), with
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its domestic priority system designed by reference to for-
eign priority, a prototype of which is the German system;
the other is created during the pre-Paris Convention era,
whose domestic priority system is not related to foreign pri-
ority in terms of terminology, conception, and rules. These
two types of domestic priority systems differ in the form and
strictness of rules, reflecting the backgrounds against
which the respective rules were generated. Nevertheless, in
countries like Germany whose domestic priority system
models after foreign priority, the requirements for the eligibil-
ity of an earlier application for domestic priority are more le-
nient than the corresponding requirements for foreign priori-
ty, and judicial remedies are available where an earlier ap-
plication is deemed to be withdrawn. In this article, the au-
thor will focus on the comparison between the domestic pri-
ority of Germany and that of the United States in terms of
rules and origins, and would make some suggestions to-
ward the improvement of China’s domestic priority rules.

Il. Comparison of German and U.S.
domestic priority rules

1. Different starting points

Domestic priority rules of Germany and the United
States were created under different backgrounds and for
different reasons.

The German provisions on domestic priority, originat-
ing from the Community Patent Convention, were intro-
duced into the German Patent Act on 1 January 1981. As
Georg Benkard states in Patent Law and Utility Model Law,
“before the implementation of the Community Patent Con-
vention, a patent application filed in Germany could only ob-
tain a priority from a first filing in a foreign country (i.e. for-
eign priority), and the right of priority cannot be obtained
based on an application filed earlier in Germany. If the ap-
plicant who further improves the invention that has been
submitted within an allowed priority period [author’s note: a
foreign priority period] would like to integrate the improve-
ment into the application originally filed in Germany, it will
only be possible if he has submitted the first filing abroad.
This, as noted by Begrdg in On Community Patent, is con-
sidered unsatisfactory.”

Different from the German Patent Act, section 120 of
the U.S. Patent Law did not originate from comparison with
foreign priority, but from domestic administrative and judi-
cial practices that had existed before the inception of the
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Paris Convention. As Chisum on Patents notes, “section
120 appeared in the statutes for the first time in the Patent
Act of 1952. Prior to 1952, continuing application practice
was a creature of patent office practice and case law, and
section 120 merely codified the procedural rights of an ap-
plicant with respect to this practice”; “before section 120
was enacted, the Supreme Court noted that a continuing
application and the application on which it is based are con-
sidered part of the same transaction constituting one contin-
uous application. Godfrey v. Eames, 68 U.S. 317, 325-26
(1864).”

““Continuation” and ‘divisional” applications are alike
in that they are both continuing applications based on the
same disclosure as an earlier application. They differ, how-
ever, in what they claim. A ‘continuation’ application
claims the same invention claimed in an earlier application,
although there may be some variation in the scope of the
subject matter claimed. A ‘divisional’ application, on the
other hand, is one carved out of an earlier application which
disclosed and claimed more than one independent inven-
tion, the result being that the divisional application claims
only one or more, but not all, of the independent inventions
of the earlier application.” ?

“The PTO has noted that the expressions ‘continua-
tion’, ‘divisional’, and ‘continuation -in - part’ are merely
terms used for administrative convenience. The bottom line
is that, no matter what term is used to describe a continuing
application, that application is entitled to the benefit of the
filing date of an earlier application only as to common sub-
ject matter.” *

2. Different systems

» Relevant provisions in German Patent Act

With its origin from referencing foreign priority, the Ger-
man provisions on domestic priority are structurally similar
to foreign priority rules, as detailed in Section 40 of the Ger-
man Patent Act °:

“(1) Within a period of twelve months from the date of
filing of an earlier patent or utility model application with the
German Patent and Trade Mark Office, the applicant shall
enjoy the right of priority in respect of the application for a
patent for the same invention, unless a domestic or foreign
priority has already been claimed for the earlier application.

(2) The priority of several applications for patents or util-
ity models filed with the German Patent and Trade Mark Of-
fice may be claimed for the patent application.

(8) Priority may only be claimed for such elements of

| PERSPECTIVES | 57

the application which are specifically disclosed in the appli-
cation documents of the earlier application as a whole.

(4) The priority may only be claimed within two months
of the date of filing of the later application; the declaration of
priority shall be deemed not to have been made until the file
number of the earlier application has been indicated.

(5) If the earlier application is still pending with the Ger-
man Patent and Trade Mark Office, it shall be deemed to be
withdrawn when the declaration of priority is made in accor-
dance with subsection (4). This shall not apply where the
earlier application refers to a utility model.

(6) If a request is filed to inspect the file of a later appli-
cation (section 31) which claims the priority of an earlier pat-
ent and utility model application, the German Patent and
Trade Mark Office shall add a copy of the earlier patent or
utility model application to the files of the later application.”

In accordance with the above, the essential conditions
for entitlement to the right of domestic priority in Germany in-
clude:

First, time limit: a subsequent application must be
made within 12 months from the date of filing of an earlier
application and a priority claim be made within 2 months
from the date of filing of the subsequent application;

Second, eligibility of the earlier application: the earlier
application must not have previously enjoyed a domestic or
foreign priority;

Third, contents of the earlier application: the elements
claimed for the priority must have been clearly disclosed in
the application documents of the earlier application as a
whole; and

Fourth, disposal of the earlier application: the earlier ap-
plication will be deemed to be withdrawn when the declara-
tion of priority is made, unless the earlier application is a util-
ity model application.

* Relevant provisions in the U.S. Patent Law

For historical reasons, section 120 of the U.S. Patent
Law ° does not use the term “domestic priority”, the equiva-
lent of which in the law is “benefit of earlier filing date in the
United States”. The section reads as follows:

“section 120: Benefit of earlier filing date in the United
States

An application for patent for an invention disclosed in
the manner provided by section 112(a) in an application
previously filed in the United States, or as provided by sec-
tion 363 of this title, which is filed by an inventor or inventors
named in the previously filed application shall have the
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same effect, as to such invention, as though filed on the
date of the prior application, if filed before the patenting or
abandonment of or termination of proceedings on the first
application or on an application similarly entitled to the ben-
efit of the filing date of the first application and if it contains
or is amended to contain a specific reference to the earlier
filed application. No application shall be entitled to the ben-
efit of an earlier filed application under this section unless
an amendment containing the specific reference to the earli-
er filed application is submitted at such time during the pen-
dency of the application as required by the Director. The Di-
rector may consider the failure to submit such an amend-
ment within that time period as a waiver of any benefit un-
der this section. The Director may establish procedures, in-
cluding the payment of a surcharge, to accept an uninten-
tionally delayed submission of an amendment under this
section.”

In accordance with the above, there are four substan-
tive conditions for an invention patent application to be enti-
tled to the benefit of an earlier filing date:

First, the application contains the same contents as
those disclosed in the earlier application;

Second, the application is filed by the same inventor(s)
as named in the earlier application;

Third, the earlier application is pending; and

Fourth, the application contains a reference to the earli-
er application.

3. Similarities and differences

Comparison of the German and U.S. provisions on do-
mestic priority finds the following similarities between them:
first, a subsequent application enjoys the benefit of the fil-
ing date of its earlier application, and second, the earlier ap-
plication has disclosed the contents of the subsequent ap-
plication for which a priority is claimed; whereas their differ-
ences are mainly embodied in three aspects: first, Germany
imposes a time limit (within 12 months) for filing an earlier
application, and the U.S. has no such requirement; second,
in Germany, as an eligibility requirement, the earlier applica-
tion must not have any previous entitlement to domestic or
foreign priority, while the U.S only requires that the earlier
application is pending; and third, in respect of the disposal
of the earlier application, Germany requires that the earlier
application be deemed to be withdrawn, while the U.S. has
no such requirement.

As a summary of the characteristic of the above similar-
ities and differences, although both the German and U.S.
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domestic priorities entitle an application to the benefit of the
filing date of an earlier application in respect of the same
contents, Germany regards the subsequent application as
a right similar to a foreign priority, while the U.S. considers it
merely as a continuation of the earlier application.

The German domestic priority system, despite its mod-
elling after the foreign priority system, still demonstrates
some characteristics of domestic priority in two key issues.

First, there is no requirement for the earlier application
to be the first application, which is different from the require-
ment under section 41 of the German Patent Act that the for-
eign priority be “comparable as regards the terms and con-
ditions and content to the right of priority in accordance
with the Paris Convention”. The Paris Convention requires
that the earlier application must be the first application.

Second, although section 40 of the German Patent Act
clearly stipulates that the earlier application shall be
deemed to be withdrawn when the declaration of priority is
made, the grounds and conditions for such withdrawal are
further expounded in later judicial case laws.

“The Federal Court of Justice of Germany (Bundesgeri-
chtshof, BGH) also rightly stated that the essential purpose
of the provision could not be to avoid possible double pat-
enting, but to avoid multiple examinations on substantially
the same applications by the patent office.” 7

“The provision leads to a relief of the examination activi-
ties of the patent office and protects the applicants from
payment of double fees, while bringing no disadvantages
to the applicant since the legal status obtained by the earli-
er application can be fully brought to the subsequent appli-
cation.”

A statement especially worthy of mention is: “there is
no inducement to punish the applicant for the failed attempt
to gain the priority of an earlier application with the loss of
the earlier application”. ° This statement reflects the rational-
ity of law, which aims to mitigate the damage to a legitimate
right with the utmost prudence.

A crucial point in the above-mentioned judicial prece-
dent is, the earlier application’ s being deemed to be with-
drawn is not to avoid double patenting, but to reduce re-
peated examination. This provides ample flexibility for the
command of the rules. As in the case of unity and inventive
step clauses, although both are statutory provisions, their
impacts on administrative counterparts are substantially dif-
ferent. The unity clause is related to the effective utilization
of administrative resources only and has no direct impact
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on the administrative counterparts, whereas the strict or
loose application of the inventive step clause may affect the
legitimate interests of the applicants or the public. For this
reason, it is acceptable to adopt a more lenient approach in
the application of the unity clause relative to the inventive
step clause.

lll. Overview of domestic priority
provisions in other countries

Domestic priority provisions close to those of the U.S.
can be found in the U.K. Patents Act.

Section 15.1(9) of the U.K. Patents Act " reads as fol-
lows:

“(9) Where, after an application for a patent has been
filed and before the patent is granted —

(a) a new application is filed by the original applicant or
his successor in title in accordance with rules in respect of
any part of the matter contained in the earlier application,
and

(b) the conditions mentioned in subsection (1) above
are satisfied in relation to the new application (without the
new application contravening section 76 below),

the new application shall be treated as having, as its
date of filing, the date of filing the earlier application.”

Japan and Korea have domestic priority provisions sim-
ilar to those in the German Patent Act.

The Japanese Patent Act prescribes a time limit of one
year for both domestic priority and foreign priority, and
premises the entitlement to a domestic priority on the with-
drawal of the earlier application (including the application
for a patent for invention or for utility model). In addition, a
divisional application or a decided application cannot serve
as the basis for entitlement to a priority (i.e., it cannot be
used as an earlier application for a priority claim).

As for the qualification of an earlier application, the Jap-
anese Patent Act uses different expressions in the provi-
sions on domestic priority and those on foreign priority re-
spectively. The term “earlier application” is employed in Ar-
ticle 41 relating to domestic priority, while the term “first ap-
plication” is used in Article 43 relating to foreign priority. As
such, although the Japanese Patent Act has stipulated the
time limit for claiming a priority, as regards the starting point
of the time limit, the domestic priority does not require an
earlier application to be a first filing one, which is its main
difference from the foreign priority.
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The Korean Patent Act is very close to the Japanese
Patent Act in priority-related provisions, with domestic priori-
ty being “priority claim based on patent application, etc.”
(Article 55 of the Korean Patent Act) and foreign priority as
“priority claim under treaty” (Article 54 of the Korean Patent
Act), in which the former requires merely “an earlier applica-
tion” while the latter has the requirement of “the first appli-
cation”.

IV. Suggestions on improvement of
China’s domestic priority rules

Rules on domestic priority were introduced into the Chi-
na’s Patent Law in 1992. “The rules were added mainly for
the following three reasons:

First, a foreign applicant when filing a patent applica-
tion in China was allowed to claim the priority of the first pat-
ent application submitted in another country in accordance
with the first paragraph of this article [Article 29] and ac-
cordingly entitled to some preferential treatment of a priori-
ty; however, a Chinese applicant who files a patent applica-
tion for the same subject matter in China was not allowed to
claim the priority of its first application and accordingly
could not enjoy similar benefits. The Chinese applicants
were obviously in a disadvantageous position.

Second, in 1992 when the China’s Patent Law was re-
vised, China’ s entry into the Patent Cooperation Treaty
(PCT) had been placed on the agenda. Once China be-
comes a member state of the PCT, where an applicant first
files an application in China and subsequently files an inter-
national application for the same subject matter, he or it
may claim the priority of the first application filed in China. If
the international application designates China and subse-
quently enters the national phase in China, the applicant
may use this application to replace its original application in
China according to the provisions of the PCT. This equates
to the applicant’s entitlement to the priority of the first appli-
cation filed in China. Given such a circumstance, if the sec-
ond paragraph of this article [Article 29] were not added,
an unreasonable situation would arise where different
routes of application lead to diverse outcomes as regards
whether the applicant may enjoy domestic priority.

Third, domestic priority system is common in the patent
law of many countries.” "

Obviously, similar to the way domestic priority was in-
troduced into the German Patent Act, China also designed
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its domestic priority system by reference to foreign priority
on theoretical presupposition basis. As a result, some rules
on domestic priority and the understanding of these rules
saw plentiful reference to foreign priority at the cost of insuf-
ficient practical considerations. Having said that, by the
time when domestic priority was introduced into China, the
China’ s Patent Law was in force for seven years only, and
the existence of some limitations was inevitable.

Currently, with China’s top ranking in terms of the num-
ber of patent applications, its encouragement of innovation
to meet development need, and the practical foundation
from accumulation of cases, conditions are ripe for China to
review its rules on domestic priority. Whether China’ s do-
mestic priority rules need to be further improved at the ap-
propriate legal regulation level is worthy of consideration
within the industry. In respect of this, the author has the fol-
lowing three suggestions.

First, relax the eligibility requirements for the earlier ap-
plication.

How should we understand the requirement that “any
applicant first filed in China an application” in the second
paragraph of Article 29 of the China’s Patent Law? Does it
imply that the application is further required to be first filed
on a worldwide scope as well? Views are divided in the un-
derstanding of such implication.

The author is of the opinion that if interpreting from the
perspective of legislative history, it is not unreasonable to
take the positive view that the application should also be
first filed on a worldwide scope, which is actually the cur-
rent mainstream viewpoint. However, the author, from a
practical standpoint, is inclined to support the negative
view.

First of all, in view of the balance between rights and
obligations, the benefits from domestic priority are originally
the benefits that the earlier application should be entitled to.
It would be overly stringent to impose further restriction. On
the other hand, the applicant would not be unjustly en-
riched if the earlier application is only required to be first
filed in China.

People often discuss such a situation: an applicant first
files an application in a foreign country, and then files an ap-
plication for the same subject matter for the second time in
China, and subsequently for the third time again in China.
Suppose the first application has exceeded the time limit for
a foreign priority claim but is published between the second
application and the third application, the publication of the
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first application will not affect the patentability of the third
application if the third application is allowed to claim a prior-
ity on the basis of the second application. That is, the third
application is accordingly benefited, as a result of the de
facto extension of the statutory time limit for priority claim. ™

The questions to ask are, whether the benefits thus ob-
tained are unjust, and the time limit for a priority claim is ex-
tended in relation to what? These may be easily answered
by shifting only one condition, which is, by replacing the ap-
plicant who first files the application with another party. Un-
der such circumstances, the third application can undoubt-
edly claim a priority based on the second application, and
the first application will surely not affect the patentability of
the third application. In those two scenarios, the priority
dates are the same, and there is no change in the impact
on the interests of the applicants and the public. Actually,
the “unjustness” merely results from the fact that the appli-
cant who files the first application in a foreign country is the
same party who files the subsequent applications.

In fact, if free from the constraint of foreign priority rules
and the need to take into account non-domestic applica-
tions, the unjustness will disappear. As for the thinking that
anchors such constraint, its historical origin can be traced
to the modelling after foreign priority rules.

It needs to be especially pointed out that “modelling af-
ter a convention” and “abiding by a convention” are essen-
tially different. “Modelling after a convention” is to learn
from the experiences of a convention by selectively adopt-
ing available device therefrom to address problems of one’
s own, whereas abiding by a convention is to assume the
obligation imposed on all signatory countries with no choice.

The basis of a foreign priority is the Paris Convention.
As a convention, every clause therein is the result of negoti-
ations over the balance of interests of respective countries.
As far as foreign priority rules are concerned, at one end of
the scale is the cross-border benefits of the earlier filing
date of a foreign application, and at the other end is the con-
finement of such benefits to an appropriate scope. And the
result of this balance is a 12 month priority period and the
starting point of the priority period, i.e., the first application
on a worldwide scope. That explains why the said require-
ments for foreign priority are clearly stated in the patent law
of all signatory countries without exception.

However, the Paris Convention does not touch upon do-
mestic priority. Therefore, the signatory countries are not
bound by the Paris Convention on issues concerning do-
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mestic priority. As stated above, regardless of countries
that have established relevant judicial practices before the
inception of the Paris Convention or countries that design
domestic priority rules by modelling after foreign priority
rules after the coming into being of the Paris Convention,
their domestic priority rules are not exactly the same. Coun-
tries on the lenient side neither require the earlier applica-
tion to be the first application, nor lays down requirements
for “no previous priority entitlement” or a priority period;
and for countries on the strict end, they may have the re-
quirements for a priority period and “no previous priority en-
tittement”, yet most of them do not require the earlier appli-
cation to be the first application on a worldwide scope.

Although a domestic priority is closer to a continuation
application in nature, it is not necessary to make broad -
based amendments to China’ s current domestic priority
rules for the sake of stability and continuity of law. To mini-
mize legislative cost, we may just unify the understanding of
“the first application filed in China” at the appropriate legal
regulation level, that is, decoupling the requirement of “the
first application filed in China” from the requirement of the
first application on a worldwide scope.

Second, restrict the conditions for the applicability of
“deeming an earlier application to be withdrawn”.

The handling of an earlier application needs to be con-
ceptually different from that of double patenting.

The deprivation of a right merely based on an unexam-
ined “possibility” would be unfair to the right holder, and
hence, such decision should be made prudently without
causing damage to the innocent. Just as twin sisters should
not be deprived of their rights to perform legal acts simply
because it is easy for one of them to impersonate the other,
the possibility of double patenting should not be used as a
justified reason for deeming an earlier application to be
withdrawn. If we learn from the experience of Germany in ju-
dicial practice, and position the matter as an issue of re-
peated examination, we will be able to allow ourselves room
for more flexible measures that will not undermine the legiti-
mate rights of the applicant. The restraint in the use of
“deeming an application to be withdrawn” may be
achieved by such means as optimizing the management of
application examination or respecting the choice of the ap-
plicant. In a word, it is better to be on the lenient side than
mistakenly undermine the applicant’ s legitimate interests.
Even if the lenient approach gives rise to a conflict of rights,
there are still procedures for remedy; but once the earlier
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application is mistakenly withdrawn, there is no remedy for
the harm done.

Third, considering the increasing number of PCT appli-
cations filed in China, further studies should be conducted
on the overlapping of PCT applications and domestic priori-
ty so as to clarify the relationship between them and
achieve the expected effect of the domestic priority system.
In this regard, some countries, like Germany, have well-es-
tablished practices and rules. For instance, shall an interna-
tional application designating multiple countries including
Germany and that designating Germany only be handled
uniformly according to foreign priority rules or according to
domestic priority rules, or shall they be handled differently?
Can a priority be claimed where the earlier application has
not yet entered China when a subsequent application is
filed, given that an international application entering the na-
tional phase may sometimes be pending for as long as 30
months from the priority date? For these issues, it is better
that we handle with forethought by critically referencing the
experiences of other countries.

It is hoped that the foregoing views will be of use in fa-
cilitating further discussion on the subject.

The author: Former Director of Electricity Examination
Department of the China National Intellectual Property
Administration
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hatte. Diser Zustand wurde, wie in der Begrdg. Zum GPatG dargelegt
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Inc.
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Property Publishing House.
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 See supra note 1, p. 868, para. 17: “Der BGH hat im uebrigen auch
zutreffend festgestelt, dass wesentlicher Zweck der Vorschrift nicht
die Vermeidung von Doppelpatentierungen sein koenne, sondern dass
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Patentamt und bewalre andererseits den Anmelder vor doppelten Ge-
buehren und bringe ihm keinerlei Nachteile, da er seine durch die

ersrte Patentanmeldung erlangete Rechtspostiton voll in die Nachan-
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meldung einbringen kann.”

’ See supra note 7, para. 18: “es besteht kein Anlass, den Anmelder
fuer den fehlgeschlagenen Versuch, die Prioritaet der frueheren Anmel-
dung zu Erlangen, mit dem Verlust der frueheren Anmeldung zu be-
strafen.”

' See the website of the Intellectual Property Office of the UK.

" Yin Xintian. Introduction to the Patent Law of China (p. 392). Intel-
lectual Property Publishing House.

" Wang Ziyu and Zhou Qian (2016). A Brief Discussion on the Mean-
ing of “First Application in China” in Domestic Priority Right. China
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WIPO Published World Intellectual Property Indicators Report

On 7 December 2020, the World Intellectual Proper-
ty Organization (WIPO) published a new version of its
benchmark World Intellectual Property Indicators (WIPI)
report revealing that worldwide trademark and industrial
design-creation activity rose in 2019 even as the number
of global patent applications dipped slightly on weaker
demand in IP powerhouse China.

Trademark and industrial design filing activity in-
creased by 5.9% and 1.3% respectively. A 3% decline in
global patent applications, the first fall in a decade, was
driven by a drop in filings by Chinese residents. Exclud-
ing China, global patent filings rose 2.3%.

China’s IP office received 1.4 million patent applica-
tions in 2019, more than twice the amount received by au-
thorities in the second-busiest country, the United States
(621,453). Filings in China declined for the first time in 24
years due to a 10.8% drop in resident applications
amidst an overall shift in regulations there aimed at opti-
mizing application structures and improving the quality of
applications.

Offices located in Asia received close to two-thirds
(65%) of all applications filed worldwide in 2019 - a con-
siderable increase from 50.9% in 2009 - primarily driven
by long-term growth in China.

Patents in force worldwide grew by 7% to reach
around 15 million in 2019. The highest number of patents
in force was recorded in the U.S. (3.1 million), followed
by China (2.7 million) and Japan (2.1 million).

An estimated 11.5 million trademark applications

covering 15.2 million classes were filed worldwide in
2019.

China’s IP office had the highest volume of filing ac-
tivity with a class count of around 7.8 million; followed by
the IP offices of the U.S. (672,681) and Japan (546,244)

Meanwhile, an estimated 1.04 million industrial de-
sign applications containing 1.36 million designs were
filed worldwide in 2019.

The annual WIPI report collects and analyzes IP data
from some 150 national and regional offices to inform poli-
cy makers, business leaders, investors, academics and
others seeking macro trends in innovation and creativity.

The WIPI’s 2019 figures, which pre-date the COVID-
19 pandemic, underline the long-building growth in de-
mand for the intellectual property tools that incentivize an
increasingly global and digital - focused economy, said
WIPO Director General Daren Tang.

‘The robust use of intellectual property tools shows
high levels of innovation and creativity at the end of 2019,
just at the onset of the COVID- 19 pandemic," said Mr.
Tang. “The pandemic has accelerated long - building
trends by fostering the adoption of new technologies and
accelerating the digitization of everyday life. Because IP
is s0 connected to technology, innovation and digitaliza-
tion, IP will become even more important to a greater
number of countries in the post-COVID world.”

Source: WIPO



