
I. Background
For a long time, it has become a convention that crimi⁃

nal proceedings go before civil proceedings (“criminal pro⁃
ceedings first”) in judicial protection of trade secrets, that is
to say, after the closing of criminal cases on the crime of
trade secret infringement, trade secret owners then file civil
lawsuits for damages. For instance, the Carbomer case 1

concluded by the Supreme People’s Court on 24 Novem⁃
ber 2020 was a typical one where the above⁃mentioned se⁃
quence was followed. In that case, before the filing of a civil
lawsuit, defendants had been convicted of crime of trade
secret infringement and sentenced respectively in an effec⁃
tive criminal judgment. For simplicity’ s sake, a criminal
judgment effected before the launching of civil proceedings
relating to the same circumstances will be referred to as the

“prior criminal judgment”. In practice, cases where the
criminal proceedings concluded before the civil proceed⁃
ings make up a major portion. It is mainly because the trade
secret owners have difficulty in producing evidence proving
the infringement, and often need to turn to criminal investi⁃
gation in order to obtain it. In addition, due to limitations in
law application, civil suits incidental to criminal proceed⁃
ings involving trade secret infringement are rare. Trade se⁃
cret owners usually seek protection by criminal proceed⁃
ings and then file a civil claim for damages.

It is worth noting that in the Vanillin case 2 concluded
by the Supreme People’s Court on 29 February 2021, the
second ⁃ instance court not only changed the judgment by
ordering the accused infringers to compensate the trade se⁃
cret owner for economic losses of RMB 156 million and rea⁃
sonable expenses of RMB 3.5 million (RMB 159 million in to⁃

tal), but also provided clear guidance regarding civil pro⁃
ceedings prior to criminal proceedings (“civil proceedings
first”):“the accused infringement in this case has been sus⁃
pected of constituting the crime of trade secret infringe⁃
ment, and the court will transfer relevant clues to the public
security department according to law.”This is the first time
that the Supreme People’s Court has expressed its judicial
attitude towards the practice that civil proceedings go be⁃
fore criminal proceedings in intellectual property related
cases, which has provoked expectations for such practice
in the IP circle, and aroused great attention to the rele⁃
vance, especially the independence, of proceedings in cas⁃
es involving both civil and criminal issues. Thus, it is quite
necessary to delve into these issues.

II. Comparative analysis of pros and
cons of civil and criminal
protection of trade secrets

Views are divided as to whether“criminal proceedings
first”,“civil proceedings first”, or“parallel civil and criminal
proceedings”shall be selected for trade secret protection.
In general, it is prevailed that criminal proceedings shall be
the priority in a case involving both civil and criminal issues,
because criminal proceedings focus on protecting legal in⁃
terests of the society, while civil proceedings focus on pro⁃
tecting those of the individuals; and criminal liabilities in⁃
volve confinement and deprivation of property, personal lib⁃
erty or even life, which are much severer than civil liabili⁃
ties. 3 Another view is that the crime of trade secret infringe⁃
ment is a statutory offense, while trade secret is a private
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right and the determination of infringement is quite compli⁃
cated. Civil proceedings first can avoid the judicial conflict
between a prior guilty sentence and a latter civil judgment
of non⁃infringement.

Although in China the“criminal proceedings first”prin⁃
ciple 4 has been followed in most of the cases involving
both civil and criminal issues in a long run, in the special
field of trade secrets, the right owners usually decide which
proceedings are initiated due to the objective difficulty in
producing evidence and determining trade secret infringe⁃
ment. Theoretical discussion in this regard is of less signifi⁃
cance in practice, and parallel civil and criminal proceed⁃
ings are rarely seen. 5 It can be seen that there is no practi⁃
cal basis for the view 6 against“criminal proceedings first”
that“the‘criminal proceedings first’mode means that
when a private right seeking relief is in conflict with the pub⁃
lic power maintaining a public order, the former must give
way to the latter, which goes against the private right nature
of trade secrets, and directly harms the right of a party con⁃
cerned to select proceedings.”As stated above, the advan⁃
tages of criminal protection of trade secrets lie in that the
right owner can obtain evidence of infringement during
criminal investigation, thereby effectively reducing the diffi⁃
culty in evidence collection. Furthermore, criminal penalties
provide an effective deterrent to infringement. However, the

“pain point”of criminal protection cannot be ignored, that
is, the burden of proof in criminal proceedings rests on the
public prosecution authority, and once it fails to produce ev⁃
idence, the court has to acquit the defendant according to
the principle of in dubio pro reo (Latin for“[when] in doubt,
for the accused”) under the criminal law, as the defendant
cannot be compelled to self⁃ incriminate himself. 7 It means
that when the right owner decides to protect its trade secret
under the criminal law, though finding a potential solution to
evidence production, it may also end up facing the risk of
not being able to obtain protection if the evidence pro⁃
duced by the public prosecution authority cannot meet the
standard of proof of beyond a reasonable doubt.

On the contrary, the advantage of civil protection of
trade secrets is that, in civil cases, with regard to the deter⁃
mination of whether a trade secret is unknown to the public
and whether the infringement exists, the difficulty in evi⁃
dence production has been effectively eased according to
the existing laws and regulations. Specifically, after provid⁃
ing prima facie evidence, the burden of proof will be direct⁃
ly shifted from the right owner to the defendant, and the de⁃

fendant will lose the case unless it adduces sufficient evi⁃
dence to prove the contrary, in such a way that the right
holder can effectively avoid the risk in criminal proceedings
that the public prosecution authority fails to produce evi⁃
dence.

The above analysis demonstrated that civil protection
and criminal protection of trade secrets have their respec⁃
tive advantages. Criminal protection is conducive to obtain⁃
ing evidence of infringement by means of public power,
while in civil protection the standard of proof for the right
owners is significantly lower. Therefore, which proceedings
go first, and how to“link up”the fact⁃finding and use of evi⁃
dence in the civil and criminal proceedings depend on the
judgment of the right owner on a case⁃by⁃case basis. Fur⁃
thermore, there are also cases where the right owners initi⁃
ate the civil infringement proceedings with the evidence ob⁃
tained during criminal investigation, which manifests how
the right owners effectively utilize different advantages of
the civil and criminal proceedings to maximize their inter⁃
ests in lawsuits. 8

III. Analysis on the independence of
trade secret⁃related civil and
criminal proceedings

1. Independence of civil and criminal proceedings
It is generally understood that trade secret cases in⁃

volving both civil and criminal issues are mutually related.
In other words, the related civil and criminal trade secret
cases are all directed to the same trade secrets and the
same infringing acts with the only difference lying in the na⁃
ture of the proceedings and the applicable substantive and
procedural laws. By comparison, Article 9 of the 2019 Anti⁃
Unfair Competition Law (Second Amendment) and Article
219 of the Criminal Law revised in the 2020 Criminal Law
Amendment (XI) set forth the same requirements for constit⁃
uent elements of trade secrets and infringement types. How⁃
ever, Article 219 of the Criminal Law sets the“serious cir⁃
cumstances”as the threshold for the crime of trade secret
infringement, and a judicial interpretation further clarifies
that the circumstances under which the right owner suffers
a loss of RMB 300,000 are considered as serious. 9 It can
be seen that the relevance between the civil and criminal
proceedings lies in that the trade secret infringement will
become a crime only when it is serious to such an extent
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that violates the criminal law.
Thought being interrelated, the trade secret⁃related civ⁃

il and criminal proceedings are greatly independent. To be
specific, trade secret cases involving both civil and criminal
issues result from the same trade secrets and infringing
acts, but they are significantly different in terms of objects
and functions of the actions, standards of proof and judging
rationale, thereby forming differentiated procedural sys⁃
tems and evidence rules. They are parallel and mutually in⁃
dependent. 10

The concerns for the independence of trade secret⁃re⁃
lated civil and criminal proceedings stem from the changes
in law, development of judicial practice and the impact of
different standards of proof in recent years.

First, changes in law: the 2019 Anti⁃Unfair Competition
Law (Second Amendment) is added with Article 32 (herein⁃
after referred to as Article 32 of the AUCL), 11 which specifi⁃
cally sets forth the provision on“prima facie evidence”in re⁃
gard to the constituent elements of a trade secret and the
determination of infringement, that is, after the trade secret
owner has provided prima facie evidence as required, the
court shall timely shift to the infringer the burden of proving
that the claimed trade secret does not constitute a trade se⁃
cret as defined under the AUCL and the accused infringing
act does not exist.

Second, the development of judicial practice: Article
32 of the AUCL directly gave rise to the adjustment of con⁃
ventional rationale for judging trade secret cases. 12 It is no⁃
ticed that in the Carbomer case as mentioned above, the
first⁃instance court analyzed the application of Article 32 of
the AUCL in reasoning section of the judgment that:“First
of all, Article 32 requires the right owner to bear the burden
of proving the three constituent elements 13 (of a trade se⁃
cret), but it does not require the party to produce evidence
on each element one by one. According to the said provi⁃
sion, the right owner may produce evidence for all the three
elements together. Second, the said provision does not re⁃
quire the evidence produced by the right owner to be suffi⁃
cient to prove its claim, but only requires prima facie evi⁃
dence to reasonably show (the infringement). Third, the
said provision requires the shifting of the burden of proof.
Accordingly, where the right owner has adduced prima fa⁃
cie evidence and reasonably shown (the infringement), the
burden of proof shifts to the accused infringer. It can thus
be seen that in comparison with the relevant provisions of
the earlier implemented (judicial) interpretation, paragraph

1 of Article 32 of the AUCL significantly lowered the require⁃
ments for the right owner of proving the three constituent el⁃
ements of the technical secret.”14 Furthermore, in the Vanil⁃
lin Case, the presiding judge at the second instance also
clearly stated that where the right owner reasonably ex⁃
plains the differences between key secret points and well ⁃
known information, it can be preliminarily considered that
the key points of the trade secret can be briefly determined
(as a secret), and then the accused infringer should ad⁃
duce counterevidence to prove that the presumption re⁃
garding the secret points is not true. 15 All of the above dem⁃
onstrate that under the macro background of strict protec⁃
tion of intellectual property rights, the application of Article
32 of the AUCL has shown the prominent procedural advan⁃
tages of civil protection of trade secrets. It is predictable
that civil trade secret cases and high compensation cases
will gradually increase in the future.

Third, the impact of different standards of proof: In the
past judicial practice, the question discussed in the case in⁃
volving both civil and criminal issues is whether the prior
criminal judgment in which the defendant was found guilty
can be directly admitted in the later civil lawsuit. An associ⁃
ated question is whether the right owner in the later civil law⁃
suit can claim the amount of actual losses that far exceeds
the amount determined by the criminal judgment and fur⁃
ther seek for a favourable judgment awarding correspond⁃
ing higher damages? After the Vanillin Case, a further ques⁃
tion is whether the criminal proceedings can be directly initi⁃
ated based on the civil judgment on trade secret infringe⁃
ment and whether a criminal judgment should be made ac⁃
cordingly. The above questions are of utmost importance,
but have not aroused adequate attention due to the relative⁃
ly small number of civil and criminal trade secret cases in ju⁃
dicial practice.
2. Different standards of proof in civil and criminal pro⁃

ceedings
In China, the high probability standard of proof is ap⁃

plied in civil lawsuits. High probability refers to high degree
of possibility, i.e., facts to be proved in a civil lawsuit are
very likely to be true. In this regard, the high probability
standard of proof 16 was established in Article 73 of the Sev⁃
eral Provisions of the Supreme People’s Court on Evidence
in Civil Proceedings (No. Fashi 33/2001) released in 2001,
and further clarified in Article 108 of the Interpretation of the
Supreme People’s Court on the Application of the Civil Pro⁃
cedure Law of the People’s Republic of China (No. Fashi 5/
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2015) (hereinafter referred to as the Judicial Interpretation
of the CPL), i.e.,“for evidence provided by a party who
bears the burden of proof, where a people’s court finds out
high possibility of existence of the facts to be investigated
upon examination in combination with relevant facts, it shall
be deemed that the facts exist. For evidence provided by a
party for the purpose of refuting the facts claimed by the
party who bears the burden of proof, where a people’s
court believes whether the facts to be proved are true or
false is not clear upon examination in combination with rele⁃
vant facts, it shall be deemed that the facts do not exist.
Where a law provides otherwise for the standards of proof
for the facts to be proved, such standards shall prevail.”In
addition, Article 95 of Some Provisions of the Supreme Peo⁃
ple’s Court on Evidence in Civil Proceedings (No. Fashi 19/
2019) revised in 2019 reads that“if a party controls the evi⁃
dence and refuses to submit it without justifiable reasons,
and the party who bears the burden of proving the facts of
the evidence claims that the said evidence is unfavourable
to the controller, the people’s court may determine that the
claim is established.”This article is referred to as the rule of
unfavourable evidence presumption, or in other words, in a
trade secret civil case, if the accused infringer refuses to
submit the evidence in relation to the infringement, the court
can directly presume that the accused infringement is es⁃
tablished according to the high probability standard of
proof and the rule of unfavourable evidence presumption.

In China, a rigorous standard of proof, namely the stan⁃
dard of“beyond a reasonable doubt”, shall apply in crimi⁃
nal proceedings.“Beyond a reasonable doubt”means that
the facts related to the conviction and sentence in a crimi⁃
nal case must prove that the defendant is guilty beyond all
reasonable doubts. According to Article 55 of the Criminal
Procedure Law, 17 a defendant may be convicted and sen⁃
tenced based on“hard and sufficient”evidence and, to be
specific, the following standards shall be met: (1)“all facts
in relation to conviction and sentence are supported by evi⁃
dence”; (2)“all evidence admitted has been verified to be
authentic under legal procedures”; and (3)“all facts found
are beyond a reasonable doubt based on all evidence of
the case”. In this regard, paragraph 2 of Article 72 of the In⁃
terpretation of the Supreme People’s Court on the Applica⁃
tion of the Criminal Procedure Law of the People’s Repub⁃
lic of China (No. Fashi 1/2021) provides that“the standard
of proof, namely the evidence is‘hard and sufficient’, shall
apply when convicting a defendant of a crime and sentenc⁃

ing the defendant convicted with a heavier punishment”.
This demonstrates that the standard of proof in criminal pro⁃
ceedings of“beyond a reasonable doubt”is in line with the
standard that“the evidence is hard and sufficient”as stipu⁃
lated in Article 55 of the Criminal Procedure Law. As stated
above, criminal proceedings are provided with a higher
standard of proof than the high probability standard in civil
proceedings because criminal liabilities are related to prop⁃
erty, personal freedom and even life, while civil liabilities are
mostly related to property, and civil rights remedies can still
be obtained through recovery of execution if civil judg⁃
ments are revoked.
3. The impact of earlier effective judgment on subse⁃

quent proceedings
The impact of an earlier effective judgment (hereinafter

referred to as the“earlier judgment”) on the subsequent
proceedings juristically means whether the earlier judgment
has the pre ⁃ determination effect on the subsequent pro⁃
ceedings, in other words, whether the fact⁃finding in the ear⁃
lier judgment can be admitted directly in subsequent pro⁃
ceedings? This article will delve into such an issue in two
scenarios:“criminal proceedings first”and“civil proceed⁃
ings first”.

(1)“Criminal proceedings first”. If the prior criminal
judgment has convicted the defendant of the crime of trade
secret infringement, as what the general public normally un⁃
derstand, the criminal act certainly constitutes civil infringe⁃
ment, and the later civil proceedings can directly adopt the
prior criminal judgment. For instance, in the abovemen⁃
tioned Carbomer case, the trade secret owner claimed that

“the facts ascertained by the effective criminal judgment
should be directly affirmed”. In this regard, views are al⁃
ways divided in the field of trade secrets. Among them,
some believe that in order to prevent the conflict between a
prior criminal conviction and a later civil non ⁃ infringement
judgment, the court shall still examine independently on
whether a trade secret exists and whether an infringement
occurs in the subsequent civil trial even though the defen⁃
dant has been convicted in the criminal proceedings. Arti⁃
cle 22 of the Provisions of the Supreme People’s Court on
Several Issues Concerning the Application of Law in the Tri⁃
al of Civil Cases Involving Trade Secret Infringement (No.
Fashi 7/2020) implemented on 12 September 2020 pro⁃
vides that“when trying a civil trade secret infringement
case, the people’s court shall fully and objectively examine
the evidence formed in corresponding criminal proceed⁃
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ings according to statutory procedures.”This provision ac⁃
tually implies a certain concern about the quality of trade se⁃
cret related criminal cases. In my opinion, Article 22 shall
be understood from the following two aspects.

On the one hand, although the China’s civil procedure
law does not explicitly provide for the pre⁃determination ef⁃
fect of effective judgments, including criminal judgments, in
civil lawsuits, Article 93.1(5) of the Judicial Interpretation of
the CPL reads that“a party does not need to prove by pre⁃
senting evidence”“facts confirmed in judgment of the peo⁃
ple’s court that has taken effect”“unless they can be over⁃
thrown by contrary evidence of the parties concerned”. 18

This showed that, as for the pre⁃determination effect of the
earlier judgment, the China’s civil procedure law allows
judges to take judicial notice of facts confirmed by an effec⁃
tive judgment, which means the effective judgment has the
pre ⁃ determination effect on findings only. 19 For instance,
even if the defendant was found guilty in the prior criminal
judgment, the court cannot directly determine infringement
according to it in subsequent civil proceedings because
the prior criminal judgment involves facts without requiring
proof under the evidence law and the facts at issue can be
overturned by counterevidence provided by a party con⁃
cerned. It should be noted that the prior criminal judgment
has a greater probative value than“presumed facts”as
stipulated in items (2) to (4) concerning“facts without re⁃
quiring proof”under Paragraph 1 of Article 93 of the Judi⁃
cial Interpretation of the CPL because the facts in criminal
proceedings are ascertained in accordance with the strict
standard of proof“beyond a reasonable doubt”and with
more effective means. Thus, as for the facts confirmed by
the prior criminal judgment, according to the judicial inter⁃
pretation they should be treated as established“unless
they can be overthrown by contrary evidence provided by
the party concerned”, which sets more stringent conditions
for overturning the facts confirmed by the effective criminal
judgment. 20

On the other hand, based on the understanding of
“facts without requiring proof”, whether the evidence used
in the earlier criminal proceedings needs to be“fully and
objectively examined”in the light of the above ⁃mentioned
Article 22 in the subsequent civil proceedings shall be pre⁃
mised on whether a party concerned can produce counter⁃
evidence to prove the contrary, regardless the prior crimi⁃
nal judgment is a verdict of“guilty”or“not guilty”. Especial⁃
ly, more attention shall be paid to the following three situa⁃

tions:
First, where the counterevidence provided by the party

is sufficient to overturn the factual findings in support of
trade secret infringement in the prior criminal judgment, the
evidence admitted in the earlier criminal proceedings shall
be“examined and evaluated fully and objectively accord⁃
ing to statutory procedures”, the judgment shall be made
based on facts ascertained under the standard of proof ap⁃
plied in civil proceedings, and the conflicts between crimi⁃
nal and civil proceedings shall be coordinated and handled
properly. 21 To be specific, the coordination can be
achieved by revoking the criminal judgment before making
a civil judgment, or vice versa. In short, the coordination
and handling of the conflicts between civil and criminal
judgments are the basic requirements to maintain judicial
unity and authority.

Second, where the counterevidence provided by the
party is insufficient to overturn the factual findings in sup⁃
port of trade secret infringement in the prior criminal judg⁃
ment, the factual findings confirmed by the prior criminal
judgment shall be directly accepted, and there is no need
in the civil procedures to re⁃examine and re⁃determine the
evidence used in the earlier criminal proceedings. Such a
practice completely complies with the spirit of Article 32 of
the AUCL. Specifically, as Article 32 of the AUCL reads,
where the plaintiff has produced required“prima facie evi⁃
dence”, the burden of proof shall be directly shifted to the
defendant. According to the principle of“argumentum a mi⁃
nore ad maius”, where the defendant has been found guilty
in the prior criminal judgment, the burden of proving facts
that can overturn the conviction shall be born by the defen⁃
dant in the subsequent civil proceedings. And as required
by the consistency of standards of proof, where the defen⁃
dant provides counterevidence in an attempt to overturn
the earlier conviction, the standard of proof shall be the

“hard and sufficient”evidence and proves beyond a rea⁃
sonable doubt.

Third, where the prior criminal judgment finds the de⁃
fendant not guilty and the right holder launches a separate
civil infringement lawsuit, considering the different stan⁃
dards of proof in civil and criminal proceedings, even if the
plaintiff cannot overturn the non ⁃ conviction as determined
in the prior criminal judgment, the plaintiff can still file
claims based on civil infringement and the court can then
decide whether the claims are established according to the
standard of“high probability”in the civil proceedings.
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(2)“Civil proceedings first”. As stated above, after the
Vanillin case, the number of cases where civil proceedings
go ahead before criminal proceedings is expected to in⁃
crease. However, this is not likely to fundamentally change
the traditional criminal proceedings. First, in the criminal
proceedings, the earlier civil judgment only serves as a
proof in the subsequent criminal proceedings and has no
pre⁃determination effect because the civil standard of proof

“high probability”is significantly lower than the criminal
standard“beyond a reasonable doubt”. Therefore, the earli⁃
er civil judgment, as an official document, forms only a part
of the evidence in the criminal proceedings. Whether it will
be admitted shall be determined after evidence production,
cross examination and debate under criminal procedure
rules, and its admissibility shall be reasoned in the judg⁃
ment. This is a common practice of the criminal procedures
at home and abroad. Second, Article 52 of the Criminal Pro⁃
cedure Law reads that“judges, procurators and investiga⁃
tors must, in accordance with the statutory procedures, col⁃
lect various kinds of evidence that can prove the criminal
suspect’s or defendant’s guilt or innocence and the gravi⁃
ty of his crime.”Accordingly, in the criminal proceedings,
facts and evidence related to the infringement as ascer⁃
tained in the civil judgment still need to be collected, exam⁃
ined, verified and ascertained again in accordance with the
legal procedures as stipulated in the criminal procedure
law. Second, civil infringement established according to Ar⁃
ticle 32 of the AUCL, especially through the shifting of bur⁃
den of proof, only satisfies the standard of“high probabili⁃
ty”, and can hardly meet the strict standard of“beyond a
reasonable doubt”in criminal proceedings. Based on the
above analysis, turning back to the Vanillin case, although
the Supreme People’s Court stated in the second judgment
that crime⁃related clues will be transferred to the public se⁃
curity department, it is still unknown whether there will be a
criminal case. Nevertheless, if, in the civil case, the facts
concerning the defendant’s infringement have been clearly
proved with sufficient evidence, it is surely helpful for the
criminal departments to collect evidence according to the
statutory procedures and find criminal facts therefrom so as
to promote the progress of the criminal proceedings.

To sum up, in cases involving both civil and criminal is⁃
sues, civil and criminal proceedings are independent due
to different standards of proof: first, the facts ascertained in
the prior criminal judgment are not absolutely true. They on⁃
ly have the probative value of“facts without requiring

proof”and can be overturned by the parties concerned
with counterevidence in civil proceedings. Second, the ear⁃
lier civil judgment has no probative value of“facts without
requiring proof”and is only a type of evidence, i.e. an offi⁃
cial document, in criminal proceedings. What needs to be
emphasized is the obvious great significance of jurispru⁃
dentially recognizing independence of trade secret⁃related
civil and criminal proceedings, which means that, accord⁃
ing to different standards of proof, completely different fac⁃
tual findings about the constituent elements of trade se⁃
crets, infringement and the amount of losses may be made
in civil and criminal proceedings. That is to say, the facts
that cannot be proved“beyond a reasonable doubt”in
criminal proceedings may be established in civil proceed⁃
ings under the standard of“high probability”. This not only
changes the old way of thinking that once the right owner
fails to protect its right in a chosen way, there will be no oth⁃
er legal remedy available, but also complies with the basic
judicial orientation of strict intellectual property protection.
To be specific: (a) where the defendant has been convicted
in the prior criminal judgment, infringement in the civil case
may be most likely established; however, where the defen⁃
dant has been acquitted, it does not necessarily mean that
no infringement will be found in the civil case. Of course, it
is possible that trade secret infringement is not established
in either proceedings. (b) The infringement established in
the earlier civil judgment does not necessarily render the
defendant guilty under the criminal law; and the non ⁃ in⁃
fringement result of the earlier civil case surely suggests the
defendant’s innocence according to the principle of“argu⁃
mentum a minore ad maius”. And (c) as for the amount of
loss suffered by the right owner, the court shall award the
damages calculated on the basis of the actual loss or illegal
income determined in the effective criminal judgment if it is
claimed so; but if the right owner has proved with evidence
that the actual loss or illegal income exceeds that in the
criminal judgment, the court may also grant the claim for
higher damages based on the finding of facts in the civil
proceedings. 22

IV. Another discussion
This article focuses on the independence of trade se⁃

cret ⁃ related civil and criminal proceedings. Besides, civil
action incidental to criminal proceedings also needs further
discussion. It is noticed that on 9 March 2021, the Zhejiang
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Yuyao Court concluded Ningbo Lushi Chain Technolgoy
Co., Ltd. v. Lu Pengjun and others, a case of registered
trademark counterfeiting. In this case, the public prosecu⁃
tion authority supported the owner of the registered trade⁃
mark“STIHL”to bring an incidental civil action during crimi⁃
nal proceedings. The court sentenced the defendants to
fixed⁃term imprisonment, along with pecuniary penalty, and
incidentally awarded a civil damage of RMB 500,000. 23

Hearing the incidental civil actions on compensation con⁃
tributes to litigation efficiency, but there are different views
as to the civil claims for damages incidental to criminal intel⁃
lectual property cases. Article 101 of the Criminal Proce⁃
dure Law provides that“where a victim has suffered any
material loss as a result of the defendant’s crime, the victim
shall have the right to institute an incidental civil action dur⁃
ing criminal procedures.”As for the scope of application of
civil action incidental to criminal proceedings, the Supreme
People’s Court makes a restrictive explanation in the Inter⁃
pretation on the Application of the Criminal Procedure Law
of the People’s Republic of China (No. Fashi 21/2012) re⁃
leased in 2012, wherein Article 138 reads that“a victim who
suffers material loss as a result of a criminal violation of their
personal rights or as a result of property damage by a crimi⁃
nal offender, shall have the right to file a collateral civil ac⁃
tion during a criminal prosecution.”This provision seems to
rule out its application in criminal cases involving intellectu⁃
al property infringement. This is also the major reason why
incidental civil action claiming compensation for intellectual
property infringement is rare in related criminal proceed⁃
ings in China after a civil action incidental to criminal pro⁃
ceedings concerning the crime of registered trademark
counterfeiting, which is the forty⁃ninth of the fifty typical cas⁃
es concerning judicial protection of intellectual property
rights published by the Supreme People’s Court in 2011 24 .
The Supreme People’s Court reiterated the above ⁃ men⁃
tioned provision in Article 175 of the Interpretation on the
Application of the Criminal Procedure Law of the People’s
Republic of China (No. Fashi 1/2021) revised on 1 March
2021. However, with the development of strict intellectual
property protection in China, judging from the demands in
judicial practice, the over⁃narrow interpretation of the scope
of application of civil action incidental to criminal proceed⁃
ings cannot meet the current judicial requirements for com⁃
prehensive and strict intellectual property protection. At
present, under the framework of Article 101 of the Criminal
Procedure Law, some local courts are actively promoting

the development of the civil compensation suits incidental
to intellectual property related criminal proceedings. For in⁃
stance, the courts in Zhejiang Province 25 and in Jiangsu
Province 26 are exploring ways to guide private prosecutors
or victims to bring incidental civil actions in a timely manner
so as to try civil compensation during criminal proceedings,
and have concluded some influential typical cases. These
cases are proactive exploration in civil action incidental to
criminal proceedings, and of positive significance in
strengthening the punishment of infringement, ensuring the
timely award of damages to the right owner, effectively con⁃
trolling and reducing the cost for right protection, saving
precious judicial resources, and promoting further reform
and improvement of the civil action incidental to criminal
proceedings in China.■
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