
Introduction
Over more than a decade, the number of standard⁃es⁃

sential patent (SEP) cases has been on the rise globally. In
particular, disputes over SEPs in the communications field
involve enormous interests, and the antitrust regulation of
the SEP abuse has attracted the attention from both theo⁃
retical and practical circles. The SEP abuse pertains to a
subtype of intellectual property right abuse and demon⁃
strates severer potential harm as“standard”, the factor
with strong public attributes, is involved. 1 Hence, the rules
for judging SEP abuse are quite complicated. The SEP
abuse is subject to regulation mostly under the patent law,
contract law, antitrust law, etc. in major jurisdictions. In
terms of practical effects, the antitrust law has become an
important means to regulate the SEP abuse. Effectively
constraining the SEP abuse according to relevant provi⁃
sions in the antitrust law and better balancing the interests
between patent holders and standard implementers are
major issues concerning the relationship between private
rights and the public interest.

As a standard formulator and implementer in many
fields around the world, China has actively participated in
the global regulation of the SEP abuse and has accumulat⁃
ed experience in this regard. However, there are still sever⁃
al issues worthy of in⁃depth discussions as to how to regu⁃
late the SEP abuse under the antitrust laws. Based on the
theoretical basis of the intervention in the SEP abuse by the
antitrust law, this article clarifies the basic notion of regula⁃
tion of SEP abuse by the antitrust law, probes into the clas⁃
sification of SEP abuse, and offers detailed suggestions on
improved regulation of SEP abuse by the antitrust law in
China.

I. Basic notion of regulation of SEP
abuse by the antitrust law

Although major jurisdictions such as China, U. S. and
European Union (EU) all recognize the application of anti⁃
trust law in SEP ⁃ related cases, different jurisdictions and
even different courts within the same jurisdiction differ great⁃
ly in terms of the understanding of some crucial issues. 2 It
is still necessary to clarify some basic notions in relation to
regulation of SEP abuse by the antitrust law, such as theo⁃
retical basis for regulation of SEP abuse by the antitrust law
and the relationship between SEP abuse and monopoly.

1. Theoretical basis for regulation of SEP abuse by the
antitrust law

Restriction on rights can be divided into two modes: in⁃
ternal restriction and external restriction. The former deems
that rights per se imply that rights shall be exercised for so⁃
cial purposes. On the premise of recognizing and safe⁃
guarding the inviolability of rights and the freedom to exer⁃
cise rights, the latter restricts the inviolability of rights as ap⁃
propriate by public law measures, and the freedom to exer⁃
cise rights by the principles of, e.g., good faith, prohibition
of right abuse, and public order and good morals in civil
law.3 Accordingly, SEP abuse is restricted by the patent
law, the basic principles of the civil law and the antitrust law
that serves as a public law.

The legislative intent of the antitrust law is to prevent
and prohibit monopoly, and protect fair market competition
so as to safeguard consumer interest and the public inter⁃
est. 4 The restriction on SEP abuse by the antitrust law be⁃
longs to external restriction, that is, the right holders’abuse
of SEPs is regulated by the antitrust law only when it threats
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or disrupts the market competition order. Meanwhile, since
the patent law and contract law restrict the SEP abuse from
the perspective of private rights and hardly take account of
the negative effects of SEP abuse on the market competi⁃
tion order and consumer welfare, the restriction on SEP
abuse by the antitrust law is indispensable. Many scholars
hold that regulating SEP abuse by the antitrust law is institu⁃
tionally necessary and superior. Some scholars have adopt⁃
ed economic research methods to delve into patent hold ⁃
up 5 in technology standardization, holding that patent hold⁃
up will have adverse effects, such as distorting the normal
market transaction mechanism, giving rise to high social
costs, hindering the development of patented technology
standardization and impeding the orderly competition in the
market for standardized products. The intervention by the
antitrust law is extremely necessary for effectively control⁃
ling patent hold ⁃ up in technology standardization. 6 Some
scholars believe that in comparison with the contract law
and patent law, the antitrust law has its special advantages
of regulating the pricing of SEPs. First, controversial issues
in relation to privity of contract can be avoided. Second, the
antitrust law is applicable on a broader scope. The govern⁃
ing law for the contract between the standard⁃setting orga⁃
nization and SEP holder may be a foreign law. However, for⁃
eign law ascertainment is cumbersome, time ⁃ consuming
and uncertain in judicial procedures, whereas the antitrust
law has an extraterritorial jurisdiction, which is an interna⁃
tional convention. Third, the enforcement and judiciary of
the antitrust law can be carried out simultaneously, and
there are a variety of ways to regulate the pricing of SEPs. 7

2. Abuse and monopoly of SEPs
The abuse of SEPs pertains to the abuse of private

rights, i.e., the exercise of rights beyond the legal boundar⁃
ies of rights and in violation of the legal purpose of estab⁃
lishing such rights. 8 The abuse of SEPs can be demonstrat⁃
ed roughly in three forms: first, the refusal of license, or non⁃
implementation or insufficient implementation of patents
based on the absoluteness of rights; second, market con⁃
ducts that eliminate or restrict competition based on the rel⁃
ativity of rights; and third, abuse of rules based on proce⁃
dural rights. 9 The most common situation is that the SEP
holder deems that the standard implementer has infringed
its patent and therefore submitted a request for injunction
with the court, whereas the standard implementer believes
that the SEP holder forced the standard implementer to ac⁃
cept its unreasonable licensing conditions by abusing its

patent right, which constitutes“abuse of market domi⁃
nance”in antitrust law.

There is a complete set of constituent elements re⁃
quired for the identification of“abuse of market domi⁃
nance”, which shall be analyzed on the basis of whether a
specific conduct will have an effect of impairing or restrict⁃
ing market competition. The abuse of SEPs and the monop⁃
oly of SEPs are not on equal terms, but involved in a cross
relation. The key to determine SEP abuse is that the exer⁃
cise of rights exceeds specific“legal boundaries”, violates
the purpose of establishing such rights, and may be detri⁃
mental to multiple legal interests. This explains why the SEP
abuse is subject to several laws. The SEP abuse is subject
to the antitrust law only when the SEP abuse exceeds the

“legal boundaries”of the antitrust law and constitutes SEP
monopoly. In addition, SEP monopoly includes monopoly
status and monopoly conducts; however, SEP abuse falls in⁃
to the category of“monopoly conducts”and does not in⁃
volve monopoly status, which means although SEPs which
form a structural monopoly under the network effect and
lock⁃in effect may do damage to market competition, it does
not lead to the abuse of SEPs. 10 Hence, the regulation of
the SEP abuse by the antitrust law mainly focuses on the sit⁃
uations where SEPs may constitute monopoly, especially
where SEP holders abuse their market dominance.

II. Classification of SEP abuse
under antitrust law

In view of the current antitrust legislation of various
countries, the monopolistic conducts regulated by the anti⁃
trust law are mainly divided into three types: monopoly
agreements among business operators; abuse of market
dominance by business operators; and concentration of
business operators that eliminates or restricts competition
or might be eliminating or restricting competition. 11 Monop⁃
oly as a result of the SEP abuse does not constitute an inde⁃
pendent type of monopolistic conducts. The monopolistic
conducts that are commonly seen in practice are monopoly
agreements and abuse of market dominance.

1. Monopoly agreements in relation to SEPs
According to the different relationships between busi⁃

ness operators, the monopoly agreements in relation to
SEPs can be divided into horizontal monopoly agreements,
vertical monopoly agreements, and SEP monopolistic pool⁃
ing agreements.
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(1) Horizontal monopoly agreements
Horizontal monopoly agreements in relation to SEPs

are formed among SEP holders in a competitive relationship
and mainly manifested in the following forms: (a) joint re⁃
striction on R&D activities, wherein business operators may
mutually restrict their current and subsequent R&D work ei⁃
ther done on their own or with a third party, or blockade the
R&D market by agreeing, in advance, on the ownership of
subsequent R&D achievements in new fields; 12 (b) cross⁃li⁃
censing, which means that business operators mutually li⁃
cense their intellectual property rights, and such licensing
restricts competition in downstream markets if it is exclusive
or blockades the entry of a third party into the market; and
(c) collusion in standard setting, such as jointly excluding
other particular business operators or their technical solu⁃
tions without justifiable reasons and agreeing not to imple⁃
ment other competitive standards. 13

Since horizontal monopoly agreements are reached
among SEP holders in a competitive relationship, directly
weakening or eliminating competition among relevant SEP
holders, strengthening their market power in relevant mar⁃
kets and meanwhile enhancing their control over down⁃
stream commodity or service market are seriously detrimen⁃
tal to market competition. Hence, the antitrust laws in vari⁃
ous jurisdictions pay more attention to horizontal monopoly
agreements.

(2) Vertical monopoly agreements
Vertical monopoly agreements in relation to SEPs are

concluded between SEP holders and implementers and
mainly manifested in the following forms: (a) exclusive and
sole grant⁃back clauses, that is, the licensee of a patent on⁃
ly authorizes the licensor to exploit the improvements which
are made on the basis of the patent, in such a way that the
new improvements all go to the sole business operator, pro⁃
viding it with stronger market power and affecting the licens⁃
ee’s initiatives to make technological improvement; (b) no⁃
challenge clause, that is, the licensor requires the licensee
not to raise any objection or challenge to the validity of its
patent in order to maintain its advantageous position in the
relevant market; and (c) other collaborative conducts that
restrict competition, such as restrictions on licensed areas,
sales channels and quantities of goods.

Since vertical monopoly agreements are concluded be⁃
tween SEP holders and implementers, and have no direct
bearings on the relevant SEP markets, the“reasonable anal⁃
ysis principle”is usually adopted for such agreements in

practice, that is, the specific conducts of both parties and
the anti ⁃competition effect of the agreement are evaluated
on a case ⁃ by ⁃ case basis so as to decide whether such
agreements should be regulated by the antitrust law.

(3) SEP monopolistic pooling agreements
SEP holders tend to manage their SEPs by means of

patent pools 14. In this mode, patent licensing is uniformly ar⁃
ranged by the patent pool organization after aggregating
patents of its members so as to provide“one⁃stop”licens⁃
ing service to standard implementers. The advantage of
such a licensing mode can not only facilitate implementers’
acquisition of licenses from different right holders, but also
significantly reduce the patentees’costs for right protection
and transaction. However, such a licensing mode boosts a

“megamerger”of patent holders, and the members of the
patent pool organization can eliminate or restrict competi⁃
tion by making agreements on, e.g., restriction of technolo⁃
gy R&D, exchange of product price or output information,
and market division.

In comparison with vertical monopoly agreements exe⁃
cuted between SEP holders and implementers, the SEP mo⁃
nopolistic pooling agreements may lead to severe conse⁃
quences of competition elimination and restriction: first, pat⁃
ent pool members themselves have strong market power
because of their possession of SEPs, and patent pools col⁃
lect SEPs for package license, which undoubtedly further
enhances the licensor’s advantage in negotiations and is
likely to result in unfairly high license price; second, in com⁃
parison with an independent SEP holder, members of the
patent pool have their interests bundled in the patent pool li⁃
censing mode, so that SEP holders are more likely to reach
agreements that are in line with their common interests, but
such agreements exist at the expense of the interests of im⁃
plementers or consumers; and third, the SEP monopolistic
pooling agreements are concealed in nature, members and
business operators of the patent pool may hide their compe⁃
tition restricting conducts under the cloak of lawful pooling,
such as market division, output restriction, product price re⁃
striction, high monopoly price and boycotting by means of
patent pooling or patent licensing agreements. 15

2. Abuse of market dominance in relation to SEPs
Due to the irreplaceability of SEPs in standards, there is

no controversy over the delimitation of the SEP⁃related mar⁃
ket and the identification of market dominance in practice.
Nevertheless, the manifestations of and identifying criteria
for the abuse of SEP holders’market dominance are quite
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uncertain. This article divides abuse of market dominance
into three types: violation of FRAND rules, tying and abuse
of reliefs.

(1) Violation of FRAND rules
FRAND rules are commitments made by SEP holders

to offer licenses to licensees on fair, reasonable and non ⁃
discriminatory (FRAND) terms when joining a standard⁃set⁃
ting organization, which is required by the standard⁃setting
organization in a bid to restrict SEP holders’abuse of mar⁃
ket dominance. 16 In practice, SEP holders’ violation of
FRAND commitments mainly includes incompliance of li⁃
censing conditions with the FRAND commitments and refus⁃
al to license SEPs.

One of the core controversies in SEP cases is whether
SEP holders have proposed FRAND licensing conditions,
and how to determine a reasonable rate is the hardest chal⁃
lenge. Charging an over⁃high royalty rate by a right holder
by virtue of its advantageous position in negotiations shall
constitute“abuse”in the sense of the antitrust law. For in⁃
stance, in Huawei v. IDC, the Shenzhen Intermediate Peo⁃
ple’s Court adopted the“comparable license approach”,
horizontally comparing the SEP licensing agreements exe⁃
cuted between the patentee and Apple or Samsung, and
determining that the IDC’s royalty rate proposed to Huawei
was at least 20 times higher than that to Apple or Samsung
according to the product sales and patent royalties. There⁃
fore, IDC’s conduct is determined as“overpricing”, which
constituted abuse. 17 The determination of“an excessively
high royalty rate”and“a reasonable rate”involves various
complicated factors and is still a hard nut to crack in judicial
practice.

Another conduct in violation of the FRAND rule is the re⁃
fusal to license SEPs. As required by the FRAND commit⁃
ments, SEP holders are obliged to license their patents to
all the implementers who are willing to accept the FRAND li⁃
cense conditions. If the implementer expresses its willing⁃
ness to accept the license conditions but the SEP holder re⁃
fuses to license the patent, the SEP holder’s conduct con⁃
stitutes abuse of rights and may violate the antitrust law. In
Federal Trade Commission (FTC) v. Qualcomm, the North⁃
ern District of California found that Qualcomm’s refusal of li⁃
cense or exclusive license violated the antitrust law: (a)
Qualcomm refused to license its SEPs to rival chip manufac⁃
turers such as MediaTek, Samsung, Intel and HiSilicon un⁃
conditionally, which delayed or hindered the entry of those
competitors into the relevant market; and (b) Qualcomm

provided Apple with substantial new incentive payments in
exchange for Apple’s de facto exclusive dealing arrange⁃
ments for modems from Qualcomm, which led to the fact
that Qualcomm’s rivals like Intel could not cooperate with
Apple for about three years. 18 Although the U. S. Court of
Appeals for the Ninth Circuit vacated the district court’s
judgment, its view that Qualcomm’s refusal of license did
not constitute monopoly has been widely criticized by the
academic circle. 19 The competitive harm of refusal of li⁃
cense is mainly reflected in the extent of blockade of mar⁃
kets against rivals and the impact on product price rise,
namely, elevating the market access threshold by means of
refusing to license a patent, or restricting consumers’right
to choose in the form of exclusive transactions so as to in⁃
crease its own product price.

(2) Tying
Tying may have the anti⁃competition effect and also the

significant efficiency⁃enhancing and competition⁃promoting
effect. When considering whether to regulate the tying ar⁃
rangements, the Antitrust Guidelines for the Licensing of In⁃
tellectual Property require to take account of the following
factors: (a) the seller has market power in the tying product,
(b) the arrangement has an adverse effect on competition in
the relevant market for the tying product or the tied product,
and (c) efficiency justifications for the arrangement do not
outweigh the anticompetitive effects. 20 One of the disputes
over tying in SEP⁃related cases is related to the global royal⁃
ty rate or the geographical scope of patent licensing. In Un⁃
wired Planet International Ltd. v. Huawei and another, it was
the first time that the UK High Court has made a ruling on
the global royalty rate for the SEP without a consensus
reached between both parties, 21 which provoked huge con⁃
troversy. Another common SEP tying manner is to license
non⁃SEPs, invalid patents and SEPs together as a package,
or to declare the non ⁃ SEPs as SEPs for licensing. On ac⁃
count of the great number of SEPs whose information has to
be disclosed, the standard⁃setting organizations do not re⁃
view the authenticity and necessity of such declarations,
and over ⁃ declarations will not have a negative impact on
SEP holders. SEP holders can obtain extra licensing fees
from over ⁃declarations, which exacerbates the occurrence
of over⁃declarations.

(3) Abuse of reliefs
In most SEP ⁃ related cases, the right holders request

the court to determine the SEP infringement while filing a re⁃
quest for injunctive relief 22 that requires the standard imple⁃
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menter to stop manufacturing and selling relevant products.
In some cases, to guarantee the effective enforcement of in⁃
junction, the SEP holder may also submit a request for an
anti ⁃ suit injunction with the court to enjoin standard imple⁃
menters from seeking judicial remedies from courts in other
countries. 23 The standard implements usually make a de⁃
fense on the grounds that the SEP holder’s request for in⁃
junction constitutes the abuse of market dominance. In this
regard, the European Court of Justice established the“Hua⁃
wei Rules”in Huawei v. ZTE 24, providing a set of specific
processes that take the conducts of SEP holders and stan⁃
dard implementers during negotiations as the judging crite⁃
ria. 25 The U.S. courts constrain the SEP holders’requests
for injunction based on the injunctive relief rules established
according to the equity law and the four⁃factor test for pat⁃
ent holder’permanent injunctive reliefs established in the
eBay case 26. Instead of directly identifying the abuse of in⁃
junctive relief as the abuse of market dominance, Chinese
courts take account of the potential impact of injunctions on
market competition with reference to other factors. For in⁃
stance, in Huawei v. IDC, the court denied Huawei’s asser⁃
tion that IDC’s request for injunction was essentially a refus⁃
al of transaction, and found that the right holder abused its
market dominance from the two aspects of over ⁃high pric⁃
ing and unreasonable tying, in conjunction of the compre⁃
hensive analysis of such factors as the purpose of the right
holder for seeking an injunction, licensing conditions, and
the impact of injunction on the parties concerned and mar⁃
ket competition environment. 27

III. Suggestions on how to improve
rules for antitrust regulation of the

abuse of SEPs in China

From an international perspective, the antitrust regula⁃
tion of SEP abuse is still under the exploration stage. In view
of the domestic and foreign judicial practices and the Anti⁃
trust Guidelines in the Standard⁃Essential Patent Field (Draft
for Comments) (hereinafter referred to as the Draft Antitrust
Guidelines) released by the State Administration for Market
Regulation in June 2023, this article is going to provide sug⁃
gestions on how to improve rules for antitrust regulation of
the abuse of SEPs in China.

1. To establish general principles for regulating the
abuse of SEPs by antitrust law

(1) Principle of equal treatment
The principle of equal treatment means that SEPs and

other tangible property rights are treated equally in the de⁃
termination of whether the abuse of SEPs occurs, and the
SEPs should neither be free from the regulation of the anti⁃
trust law due to the inherent monopolistic nature of patents,
nor be particularly challenged by the antitrust law because
the lawful monopoly may bring economic advantages to the
right holders.

SEPs and other private property rights, all of which are
property rights, are not essentially different and have funda⁃
mentally the same impact on competition. If the SEP is re⁃
garded as a“lawful monopoly”that is not subject to the an⁃
titrust law, it is equal to take a laissez⁃faire attitude towards
the monopolistic consequences resulting from the abuse of
SEPs. And, if SEPs are deemed to generate market power
on their own and therefore the SEP holders must bear more
obligations, the innovation⁃ incentivizing function of the pat⁃
ent system may be weakened. However, in view of the spe⁃
cialties of SEPs and complexity and variability of the licens⁃
ing market, the principle of equal treatment does not reject
the consideration of various factors with respective charac⁃
teristics in the assessment of the impact of the exercise of
SEPs on market competition.

(2) Principle of classified regulation
The principle of classified regulation means that ac⁃

cording to the specific manifestations of the abuse of SEPs
and the restrictions thereof on competition, the restrictions
of the exercise of the SEPs on competition are divided into
three types: legal restrictions, illegal restrictions and restric⁃
tions examined under certain principles. Legal restrictions
are generally exempt from examination and regulation un⁃
der the antitrust law; illegal restrictions are generally subject
to the antitrust law; and the legality of restrictions examined
under certain principles should be comprehensively judged
according to such factors as market accessibility, market
share, degree of competition, and purposes and manners
of conduct.

Judging from legislation and judicial practice, the prin⁃
ciple of classified regulation has been widely adopted in ju⁃
risdictions such as the U.S., the EU and Japan. 28 As a legal
monopolistic right, a patent restricts competition, which is
largely tolerated by the antitrust law. However, where the
patent’s harm to competition exceeds its positive effect on
innovation stimulation, the patent is subject to the antitrust
law. The classification of restrictions on competition accord⁃
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ing to different modes of conduct is conducive to determin⁃
ing whether the conduct violates the antitrust law more ac⁃
curately.

(3) Principle of reasonable analysis
The principle of reasonable analysis means that some

conduct, though having the competition ⁃ restricting effect,
may have both advantages and disadvantages, so the le⁃
gality of the conduct needs to be judged by considering
whether the advantages outweigh the disadvantages, to⁃
gether with relevant factors. The determination of the abuse
of SEPs and its harm to competition involves many issues,
such as the ways to define a relevant market, the basis for
judging market power, the competition between different
standards and the specific manifestations of abuse. The
SEPs play a vital and positive role in enhancing standards
and quality, encouraging technological innovation, promot⁃
ing consumer welfare, etc. and therefore it is necessary to
weigh and reasonably analyze the advantages and disad⁃
vantages of SEPs’innovation⁃incentivizing and competition⁃
restricting effects on a case⁃by⁃case basis, in a bid to bet⁃
ter balance the interests between patent holders and the
public.

2. To clarify the criteria for determining SEP monopoly
agreements

(1) Classification of SEP monopoly agreements
Conventional monopoly agreements are divided into

horizontal agreements and vertical agreements. In addition
to these two types, the SEP monopoly agreements may also
include SEP⁃participating or SEP⁃leading monopolistic pool⁃
ing agreements, which should not be regulated by a simple
rule, but by a specially formulated rule, as they may involve
both horizontal agreements and vertical agreements. There⁃
fore, the SEP monopoly agreements can be divided into
three types, i. e., horizontal agreements, vertical agree⁃
ments, and SEP monopolistic pooling agreements, for
which regulatory rules should be established.

(2) Factors to be considered in the identification of SEP
monopoly agreements

In addition to the four factors 29 of the monopoly agree⁃
ments that may be formed in the process of standard formu⁃
lation and implementation listed in the Draft Antitrust Guide⁃
lines, it is suggested to add another factor of“incorporating
excessive optional competitive technical solutions into the
standards for the same technical problem, without justifi⁃
able reasons”. Standard formulators may collude to incor⁃
porate mutually replaceable technical solutions into the

same technical standard, and the standards are consid⁃
ered to be met only when the implementer achieves all the
technical solutions. But as a matter of fact, the technical
problem can be solved as long as any one of the technical
solutions is realized. Resultingly, the implementer has to
pay much more unnecessary costs for resolving a technical
problem.

Moreover, as for patent monopolistic pooling agree⁃
ments, in addition to the two circumstances listed in the
Draft Antitrust Guidelines, 30 it is suggested to add the fol⁃
lowing two circumstances and make detailed analysis: (a)
whether the patent pool operators and the SEP holders par⁃
ticipating in the patent pool have actually licensed patents
independently and separately, and whether they have col⁃
luded to coerce the implementers into accepting the royalty
rate, for example, the patent pool operators provide mone⁃
tary support for the lawsuits initiated by the SEP holders, or
require the patent holders to cooperate with them by filing
infringement lawsuits against the implementers while pro⁃
posing license conditions to the implementers; and (b) se⁃
lecting patent holders that can join the patent pool by set⁃
ting unreasonable conditions, and enjoining patent holders
that have made FRAND commitments from the entry into the
patent pool.

3. To refine the methods for assessing the SEP hold⁃
ers’abuse of market dominance

(1) Methods for determining unfairly high royalty rates
It is quite complicated to judge whether the SEP hold⁃

er’s offer is fair and constitutes the abuse of market domi⁃
nance. This article recommends that the following factors
should be taken into comprehensive consideration in the
determination of the unfairly high royalty rate: (a) whether
the licensing parties have conducted the licensing negotia⁃
tions in good faith; (b) whether the patent royalty is obvious⁃
ly higher than the comparable past patent royalty or royalty
standards; (c) whether the royalty is applied beyond the
geographical scope or product scope covered by SEPs, or
whether the patentee’s exercise of the right to request ex⁃
ceeds the statute of limitations; (d) whether the SEP holder
charges the royalty for expired or invalid SEPs or non⁃SEPs;
(e) whether the SEP holder reasonably adjusts the royalty
based on such factors as the number of SEPs, the contribu⁃
tion of SEPs to standards, changes in geographical scope
thereof, as well as the sales area and number of the imple⁃
menters’products; (f) whether the SEP holder has charged
the royalty repeatedly; and (g) the overall royalties paid on
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standard⁃compliant products and the impact thereof on the
normal development of a related industry.

(2) To clarify that SEP holders generally should not re⁃
fuse to license their patents

In terms of SEP licensing, the SEP holder has made
FRAND licensing commitments, and the implementer has in⁃
vested in the manufacturing of relevant products due to its
reliance on the commitments. According to the industry con⁃
ventions, the value of an SEP will be truly reflected by the
market feedback after the launch of the product into the
market by the implementer for a period of time, and the pat⁃
entee and the implementer will negotiate the patent royalty
accordingly. 31 Once the SEP holder refuses to license a pat⁃
ent at this time, the implementer will face extremely high up⁃
front sunk costs and be forced to exit the relevant market,
which will significantly impair competition. Thus, except im⁃
plementers that are not willing to conduct good⁃faith negoti⁃
ations, any implementer can obtain an SEP license, that is
to say, the patentee should not refuse to license its patent.

Conclusion
The abuse of SEPs is subject to the patent law, con⁃

tract law and antitrust law at different levels due to its com⁃
plexity and the breadth of interests involved. Judging from
the legislative purpose of the antitrust law and the harms to
the society caused by the abuse of SEPs, the antitrust law
inevitably regulates the abuse of SEPs. Specifying the no⁃
tion of regulating the abuse of SEPs by the antitrust law and
clarifying the methods for classified regulation of the abuse
of SEPs by the antitrust law are of great theoretical signifi⁃
cance and practical value in constructing specific rules for
antitrust regulation of the abuse of SEPs. This article intends
to get the ball rolling, in the hope that the rules for antitrust
regulation of the abuse of SEPs will become increasingly
mature with the development of practices and the deepen⁃
ing of research.■
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