
In patent infringement cases, patent holders usually file
two claims: one is for cessation of infringement, and the oth⁃
er is for compensation for economic losses and reasonable
expenses, wherein the latter is a property claim, which is of
no difference from traditional property infringement or con⁃
tract disputes in terms of enforcement. The execution of the
former claim, i.e., the effective cessation of infringement, en⁃
counters more problems in enforcement practice. In current
patent infringement practice, the main body of a civil judg⁃
ment on patent infringement dispute only limitedly address⁃
es this issue, as it just simply orders an infringer to cease in⁃
fringement in general terms, without specifying the way of
cessation. In a specific case, the enforcement depends on
the patent holder and judges of the enforcement division to
determine how to cease infringement based on the com⁃
plaint, the findings of fact and conclusions of law in the
judgment, and even further findings after communications
with the parties during the enforcement of the judgment.
This process undoubtedly determines the specific form of
infringement conducted by the infringer once again, which
somewhat brings uncertainty to the protection of the legiti⁃
mate rights and interests of the patent holder and the in⁃
fringer. This is obviously not what the parties, judicial author⁃
ities and the public want.

I. Statutes: Relevant provisions in the
Civil Code and the Patent Law

(I). Connotation of provisions involving cessation of in⁃
fringement in patent infringement disputes

Article 179 of the Civil Code reads that the main forms
of civil liability include: (1) cessation of the infringement; …
Article 15 of the Tort Liability Law also sets forth provisions
thereon, stipulating that tort liability is mainly borne through:
(1) cessation of the infringement; … It can be seen that Arti⁃
cle 15 of the Tort Liability Law is a literal repetition of Article
179 of the Civil Code and does not contain any pertinent
content. The concept of“civil”in a broad sense is adopted
in Article 15 of the Tort Liability Law, which is a generalized
provision on various remedies in civil disputes under the civ⁃
il law system and cessation of infringement means that the
infringed party requires the infringer to cease the ongoing
infringement of absolute rights. 1

Cessation of infringement is widely applicable to any
occasion where an absolute right is continuously infringed.
As long as infringement occurs, the cessation of infringe⁃
ment can be claimed against the infringer. In judicial prac⁃
tice, cessation of infringement and compensation for losses
are usually claimed at the same time. Article 23 of the
Guidelines on Key Points in Handling Infringement Dis⁃
putes 2 issued by Shanghai High People’s Court stipulates
that“where the claimant requests the court to order the ad⁃
verse party to bear the liability of cessation of infringement,
it shall adduce evidence proving the ultimate fact that in⁃
fringement is still ongoing”.

The infringement of absolute rights is manifested in vari⁃
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ous forms, and the cessation of infringement is also effectu⁃
ated in different ways. For instance, infringement of reputa⁃
tion by posting articles on line and by publicity at public
places can both lead to disputes over the right of reputa⁃
tion. But such infringement can be ceased in different ways.
One is to stop posting articles on line, and the other is not to
publicize things infringing other’s right of reputation at pub⁃
lic places.

The Patent Law is at a lower level than the Civil Code
and the Tort Liability Law. In jurisprudence, the relevant pro⁃
vision on cessation of infringement in the Patent Law should
take precedence. As mentioned above, since the Civil
Code and the Tort Liability Law do not specify the specific
connotation of cessation of infringement in various fields,
various branches of civil law need to elaborate based on ac⁃
tual infringement in respective fields. The ways to cease in⁃
fringement in disputes over patent infringement shall be
stipulated in consideration of the ways to resolve disputes
over patent infringement and remedies provided by law en⁃
forcement authorities to patentees. Cessation of infringe⁃
ment in disputes over patent infringement is an order given
by the court or the patent administration department after
the finding of patent infringement in trial or in administrative
procedure and is integral to the efforts to safeguard the le⁃
gitimate rights and interests of the patentees and provide
them with actual protection at the judicial level. Without Ces⁃
sation of infringement, it would be impossible to prevent the
infringer from continuous and further infringement, thereby
nullifying the legal value of safeguarding the interests of the
patentees.

Judicial decision is not only a legal judgment on the in⁃
fringer’s past acts which determines that the infringer has
committed infringement, but also a judicial constraint on the
infringer’s future acts which orders the infringer not to com⁃
mit infringement any longer. The order of cessation of in⁃
fringement functions to hold the infringer liable for infringe⁃
ment it committed and to prevent infringement in future; or
otherwise, the patentee has no way but to file requests with
the court or patent administration department again and
again, and the court or patent administration department in
turn must judge the infringer’s acts repeatedly, thereby ren⁃
dering the parties and authorities occupied with individual
cases. Patentees, courts, patent administration department
and even the whole society do not want to see this happen,
and it is not the legal value that the patent system is sup⁃
posed to provide.

(II). Manifestations of infringement in the Patent Law
Patent right in the sense of the Patent Law does not re⁃

fer to a single right, but includes three types of right, namely
the patent right for an invention, the patent right for a utility
model and the patent right for a design. For different types
of patents, the cessation of infringement is manifested in dif⁃
ferent ways.

The Patent Law provides relatively definite remedies for
patent infringement. Article 11 thereof stipulates that“after
the grant of the patent right for an invention or utility model,
except where otherwise provided for in this Law, no entity or
individual may, without the permission of the patentee, ex⁃
ploit the patent, that is, make, use, offer to sell, sell or import
the patented product, or use the patented process, and
use, offer to sell, sell or import the product directly obtained
by the patented process, for production or business purpos⁃
es. After the grant of the patent right for a design, no entity
or individual may, without the permission of the patentee,
exploit the patent, that is, make, offer to sell, sell or import
the product incorporating its or his patented design, for pro⁃
duction or business purposes.”

It can be seen from the above provision that patent in⁃
fringement shall be differentiated for different types of pat⁃
ent right. The infringement of a patent right for invention and
of a patent right for utility model is different from the infringe⁃
ment of a patent right for design. Among the above ⁃men⁃
tioned acts, the acts of making, using and selling are basic
concepts, but still have their specific connotations and stat⁃
utory boundaries under the Patent Law and thus are distin⁃
guished from relevant concepts in general social concep⁃
tion.

There are relatively clear legal provisions, judicial inter⁃
pretations and case handling guidelines for determining in⁃
fringing acts in disputes over patent infringement. To be
specific:

1. Making a product protected by an invention or utility
model patent means that the claimed technical solution cov⁃
ering a product is implemented, and the quantity and quali⁃
ty of the products do not affect the determination of the act
of making. The following acts shall be considered as mak⁃
ing a product protected by an invention or utility model pat⁃
ent: (1) making a patented product by a different manufac⁃
turing method, except for a product claim defined by meth⁃
od; (2) participating in the making by, e.g., entrusting anoth⁃
er party to make a patented product or labelling the infring⁃
ing product with an expression like“under supervision”;
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and (3) assembling parts into a patented product.
2. Making a product protected by a design patent

means that the product incorporating the design patent in
the pictures or photographs submitted by the patentee with
the patent administration department under the State Coun⁃
cil at the time of patent application is implemented. In order
to define the making of the product protected by a design
patent, the first thing to do is define the scope of protection
of the design. In some sense, the implementation of the
product incorporating the design in the pictures or photo⁃
graphs is the reproduction of the design concept and de⁃
sign elements that the patentee claims for protection. 3

3. Using a product protected by an invention or utility
model patent refers to the application of the technical func⁃
tion of the claimed technical solution of a product. The pat⁃
ented product has its particular uses, which are usually re⁃
cited in the claims and further expounded in the descrip⁃
tion. The product may be single⁃use or for various purpos⁃
es, and disposable or reusable. The application of the tech⁃
nical effect of the patented product no matter under what
circumstance or in which manner shall be regarded as the
use of the patented product.

4. Using a patented method means that every step of
the technical solution of the patented method recited in the
claims is implemented, and the result of using the method
does not affect the determination as to whether patent in⁃
fringement occurs. A method patent is aimed to protect a
technical solution composed of particular steps for accom⁃
plishing a certain technical effect or realizing a certain func⁃
tion. The scope of protection of the method patent is the
method itself, and the infringer is ordered not to implement
any step of the patented method in the enforcement of ces⁃
sation of infringement.

5. Using a product protected by a design patent refers
to the application of the function and technicality of the
product incorporating the design. It should be noted that in
China’s patent law, only the acts of making, offering to sell,
selling and importing products protected by a design pat⁃
ent are infringing. Thus, where the products protected by a
design patent have certain function or technicality, the pat⁃
entee has no right to prohibit others from using the design
patent in functional or technical ways.

6. Selling a patented product refers to the paid transfer
of the ownership of an infringing product, the ownership of
a product directly made according to a patented method,
or the ownership of a product incorporating a design patent

to a buyer. Offer to sell a patented product means the dec⁃
laration of will to sell an infringing product through advertise⁃
ments, displays, on the Internet or in exhibitions.

(III) Ways to enforce the cessation of infringement
There does not exist obstacles in jurisprudence or at

laws to cessation of infringement. Without exceptional rea⁃
sons, judgments will usually order infringers to cease in⁃
fringement. 4 The order for cessation of infringement shall
satisfy a“four⁃factor test”: (1) the plaintiff must show that it
has or would suffer an irreparable injury; (2) compensation
for losses as a remedy is inadequate for the injury; (3) the fi⁃
nancial status of the parties has been comprehensively as⁃
sessed; and (4) it would not harm the public interest to
grant a cessation of infringement.

The great majority of cases in current judicial practice
do not involve issues concerning the public interest. The
cessation of infringement will be granted in a dispute over
patent infringement unless the patentee does not make
such a claim. Although there is no obstacle to cessation of
infringement at the ought level, the cessation of infringe⁃
ment is enforced in different ways in judicial practice.
Viewed from the statutes, there is no problem with physical
cessation of infringement. According to the types of infringe⁃
ment, infringers can be ordered to cease to make, import,
offer to sell, sell or use the patented product, shut down
manufacturing equipment and production lines, cease to
manufacture infringing products or even destroy molds for
producing the infringing products in such a way to stop in⁃
fringement. If the parties reach a settlement agreement on li⁃
cense, that is, the infringer pays royalties to the patentee for
the right to use the patented technology, the basis for in⁃
fringement is eliminated as the authorization is legally ob⁃
tained. The infringement does not exist anymore and the
purpose of cessation of infringement is achieved.

As mentioned above, patentees’claim for cessation of
infringement should not be unconditionally granted in all the
patent infringement cases. Careful consideration should be
given to whether to order cessation of infringement if it may
have a great impact on the interests of the parties or the
public interest. In this regard, the Supreme People’s Court
definitely stated that“if the cessation of a relevant act leads
to the significant imbalance of interests between the par⁃
ties, or goes against the public interest, or cannot be actual⁃
ly executed, interests shall be weighed up according to the
specific circumstances of the case and cessation of in⁃
fringement may not be ordered …”5 If in a dispute over pat⁃
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ent infringement, cessation of infringement is not ordered
on the grounds of, e.g., the imbalance of interests between
the parties or the impact on the public interest, there is no
question of enforcement in the subsequent enforcement
procedure.

II. Practical malfunction: Obstacles in
enforcement procedure

(I) Enforcement of cessation of infringement
When the patentee obtains a favorable judgment grant⁃

ing cessation of infringement, the utmost task is to clarify
what has been granted. If the infringer fails to willingly
cease infringement and compensate for losses, the paten⁃
tee can request the court for compulsory enforcement from
the date on which the judgment became effective. Different
from conventional infringement, patent infringement usually
includes multiple types of acts. An infringer may only offer
to sell or sell the patented product, or may make and use
the same simultaneously. Therefore, the enforcement of
cessation of infringement requires comprehensive consider⁃
ation of various factors such as the parties’claims, case tri⁃
al, content of judgment and possible changes between the
trial and enforcement.

It should be pointed out that although it is usually a civil
judgment that the patentee requests to enforce, a civil con⁃
ciliation document is also a common basis for enforcement.
In comparison with the civil judgment, the civil conciliation
document is more flexible in terms of content and form. Spe⁃
cifically, the parties often record matters that do not con⁃
form to legal provisions or not consist with the actual situa⁃
tion for the sake of conciliation; and the judicial authority
usually does not conduct a compliance examination on the
agreed content drafted and signed by the parties them⁃
selves, but only makes a procedural review due to multiple
factors like trial efficiency and the interests of the parties. If
the parties perform the agreed items in adherence to the
principle of good faith, no legal obstacle will occur in the
subsequent execution, no matter how non ⁃ standard the
conciliation document is. Otherwise, the subsequent en⁃
forcement may be difficult in practice.

When a patentee requests for compulsory enforcement
in a dispute over patent infringement, he usually needs to
submit documents in relation to the enforcement, such as a
request for enforcement, an adjudication document (civil
judgment or civil conciliation document) serving as the ba⁃

sis for enforcement, evidence proving that infringement is
still ongoing and clues on available property. In the request
for enforcement, what is requested to be enforced is gener⁃
ally expressed in two ways: one is to repeat the granted
claims in the adjudication document, such as requesting
the court for enforcement so as to stop infringement and re⁃
quiring the infringer to compensate for his economic losses
and reasonable expenses; and the other is to enumerate
the infringing acts based on the patentee’s own needs and
request the court to enforce the granted order of cessation
of infringement. In the latter case, the patentee often files
the request together with the adjudication document and
corresponding evidence.

In the current judicial practice concerning enforcement
in patent infringement cases, after accepting the case, the
enforcement division will make further judgment on the en⁃
forcement request for cessation of infringement according
to the specific details of the case. As stated above, since
patent infringement includes various acts, ways to enforce
the cessation of infringement should be differentiated ac⁃
cordingly. Infringement can be divided into the following
stages in chronological sequence: making or importing–of⁃
fering to sell–selling–using. There may be different infring⁃
ing subjects and dissimilar infringing acts at different stag⁃
es, and the infringement may be committed by a single par⁃
ty independently or by multiple parties. In the enforcement
procedure, infringing acts in different forms vary in terms of
the difficulty in finding, the convenience of verification and
the ways to stop infringement, 6 and should be differentiat⁃
ed in the process of enforcement and handled accordingly.

(II) Cessation of infringement at different stages
1. Enforcement practice regarding cessation of in⁃

fringement caused by making and importing activities
Judging from the chronological sequence of the pro⁃

duction of infringing products, making and importing are
the foundation for the launch of the infringing products into
the market and the infringement of the patentee’s legiti⁃
mate rights and interests, which should be the first concern
for the patentee. The cessation of infringement by makers
and importers can fundamentally cease the continuation of
infringement and prevent patent infringement at the source.
Therefore, compulsory enforcement against makers and im⁃
porters should be of utmost concern to the courts.

In judicial practice, however, stopping the making and
importing activities is also the hardest step. The first thing to
do is discover the site of production. Although the adjudica⁃
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tion document recites the domicile of the infringer and the
infringer will also be required by the court to provide a con⁃
tact address during the trial, such an address is usually the
nominal address for business registration or correspon⁃
dence address of attorneys ⁃at ⁃ law. Even if it is the actual
business address, it may not be the place where infringe⁃
ment actually occurs. For case trial, the service of case ma⁃
terials and adjudication documents can be achieved by
electronic means such as by mobile phone and email. If all
the above means fail to serve the case materials and adjudi⁃
cation documents, the procedure can still proceed by
means of publication. However, as for the enforcement pro⁃
cedure, especially the cessation of making the infringing
product, it is impossible to achieve the procedural purpose
by formal service. Instead, it is required to actually reach
the site of infringement to deal with individuals, equipment,
molds and system in relation to infringement. This depends
on the on⁃site investigation by the court’s enforcement divi⁃
sion and meanwhile the basic information such as evidence
submitted by the parties and findings of fact during the pre⁃
vious trial. 7

Although procedurally, in the enforcement procedure,
the examination of infringement caused by making a patent⁃
ed product can be based on documentary evidence, and
the patentee needs to provide evidence proving the ongo⁃
ing making act, the defendant who has been sued for in⁃
fringement and found as an infringer has sufficient time, mo⁃
tivation and means to take corresponding pre⁃emptive mea⁃
sures when the case has entered into the enforcement pro⁃
cedure, so as to prevent the making activities from being
found again. In the enforcement procedure, it is unlikely that
the patentee can provide evidence proving the infringer’s
ongoing infringement, that is to say, the prevention of fur⁃
ther making of the infringing product largely relies on the
court’s enforcement.

It should be noted that even if the manufacturing site
can be found, the court’s enforcement should not simply
rest on the patentee’s request, the adjudication document
serving as the basis for enforcement and prima facie evi⁃
dence. The compulsory enforcement measures require suf⁃
ficient evidence. In particular, the cessation of infringement,
such as shutting down the production line or destroying the
specialized molds for infringing products, will greatly affect
the production and business of the judgment defaulter, 8

and have a direct bearing on the survival and market repu⁃
tation of the enterprise. Evidence proving that the infringer

is still making the patented product is required and will func⁃
tion as the legal basis for the court to enforce the cessation
of infringement.

In comparison with complicated infringement by mak⁃
ing the patented product, the act of importing can be easily
found and stopped. The patentee can even stop the import
of infringing product without the court’s help. The patentee
can submit the court’s civil judgment or civil conciliation
document to the customs office, requesting the latter to ban
the import of the products that infringes his patent right,
thereby achieving the cessation of infringement on his
own. 9

2. Enforcement practice regarding cessation of infring⁃
ing offer for sale or sale

Offer for sale in current judicial practice usually occurs
on the Internet, at exhibitions, in display windows, in adver⁃
tisements, etc.:

(1) Shopping websites. Except for some infringing sub⁃
jects with greater economic strength and social influence
that have their own corporate websites, the vast majority of
enterprises still rely on third ⁃ party shopping websites as
platforms. Accordingly, the cessation of offer for sale in
such cases is easier. The patentee can submit the civil judg⁃
ment or civil conciliation document issued by the court to
the online shopping platform, requiring the latter to stop dis⁃
playing infringing products and delete the corresponding
links. If the adjudication document serving as the basis for
execution is not clear, the patentee can request compulsory
enforcement with the court, which will communicate with the
online platform to order it to perform corresponding legal
obligations. In practice, there are not many obstacles for
such a way to stop infringement.

(2) Exhibitions. Exhibitions are usually hosted by third
parties, especially national competent authorities, which
have a strong sense of legal risk control. Moreover, exhibi⁃
tions are often held at specific times and focus on particular
industries. Both patentees and infringers may participate in
exhibitions for business purposes. If a product has been de⁃
termined by the court as infringing, the infringer is less likely
to be allowed to continue to participate in exhibitions. Spe⁃
cialized agencies dealing with intellectual property cases
can be found at many exhibitions. Once the patentee finds
that the infringer continues to participate in the exhibition,
he can contact the exhibition organizer to deal with this mat⁃
ter. Even if the exhibition organizer fails to do so for some
reason, the patentee can request the court to timely inter⁃
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vene. In judicial practice, there are not many obstacles for
such a way to stop infringement due to clear basis for exe⁃
cution, obvious infringing acts and low cost in preventing
the infringer from continuing to participate in the exhibition.

(3) Display windows. Display windows can be installed
by the infringer not only in his own business venues, but al⁃
so in shops or public places. If the product has been deter⁃
mined as infringing and the infringer is identified, the infring⁃
er generally will not display the infringing product in show
windows installed in his own business venues for the sake
of mitigating legal risks, or otherwise he may face more se⁃
vere legal consequence. The way to deal with infringement
in display windows in shops or public places is quite similar
to that on third⁃party platforms such as shopping websites
and exhibitions.

(4) Advertisements. Media for offer for sale through ad⁃
vertising are of great variety, which comprise traditional
ways such as radio, television or billboards, and emerging
internet platforms including self⁃operated websites and third
⁃ party websites. These platforms make no distinctions be⁃
tween products being advertised and are easy to find, al⁃
though the conversion rate of advertising promotion is rela⁃
tively low.

In comparison with offer for sale, sale can be made in
more varied ways, either on line, e. g., on a self ⁃ operated
website or a third⁃party E⁃commerce platform, or off line at,
e. g., a production and business venue, shopping mall or
other venue that provides production and business servic⁃
es. In current judicial practice concerning disputes over pat⁃
ent infringement, both patented products and infringing
products are sold on line under most circumstances due to
factors such as operation costs, convenience, commercial
efficiency and market influence. Patentees often discover in⁃
fringement on the Internet as well. Heavy machinery and
equipment, because of their characteristics, are usually
sold off line by commercial negotiations, at exhibitions, on
self⁃operated websites, through advertisements, etc.

Unlike the trial procedures of disputes over patent in⁃
fringement, findings of fact in the enforcement procedure
are based on the facts ascertained in the trial and the evi⁃
dence submitted by the patentee in the enforcement proce⁃
dure. The differences between the two procedures lie in
that it is more flexible in evidence evaluation and factual
finding in the enforcement procedure, and the decision to
enforce cessation of infringement can only be made
through communications, exchange of written documents

or phone calls in most cases. This is due to the enforcement
efficiency, as well as the difficulty in restraining selling acts.
Even if the patentee or the court finds that the infringer is
still selling infringing products, the only thing to do is inform
the infringer of his legal obligations and require him to un⁃
dertake not to sell infringing products any more.

3. Cessation of infringing use
Among the three patent types, a design patent is grant⁃

ed because of aesthetic appearance, whereas an invention
or utility model patent is granted because of technical and
functional features, namely, use value. The enforcement of
cessation of infringing use is a hard nut to crack in judicial
practice.

Patents characterized by use features include method
patents and product patents. The implementation of a meth⁃
od patent is in close association with production lines and
the operation of technicians, and the observable final result
of the implementation is the embodiment of a certain techni⁃
cal effect. The implementation of a product patent is to use
the infringing product to achieve the technical effect of the
patented technology by making use of its technical and
functional features. The difficulties in cessation of infringing
use are mainly embodied in the following three aspects:

First, technical identification of infringement. When the
case enters the enforcement procedure, the court lacks ad⁃
equate technical knowledge to identify whether the infringer
has committed infringement, which is especially true for
complicated patented technologies in chemistry, chips,
electronics, etc. Even if the infringer exploits the infringing
technology on site, the court may not be able to restrain the
exploitation due to its limits on professional knowledge.

Second, discovery of infringement. Regardless of
whether a method or a product patent is involved, the raw
materials, tools, equipment, personnel, infringing products,
etc. are all at the infringer’s venue or the venue under the
infringer’s control. The patentee or the court cannot discov⁃
er whether the infringer commits infringement by use in a
timely manner.

Third, lack of support. Different from the Copyright Law
and the Trademark Law, for the cessation of infringing use,
the Patent Law itself does not specify any means, such as
confiscating infringing products and specialized tools or de⁃
stroying the infringing products. These measures fall within
the category of hazard elimination in the sense of civil law, 10

and are not applicable under the Patent Law. This trait of
the Patent Law is related to the characteristics of the patent⁃
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ed technologies themselves on the grounds that infringing
products usually have higher economic value, and confisca⁃
tion and destruction may result in the imbalance of econom⁃
ic interests. Therefore, the Patent Law is prudent towards
these measures.

(III) Extension of cessation of infringement: Disposal of
infringing products

Another issue that is closely related to sale is the dis⁃
posal of infringing products for the sake of cessation of in⁃
fringement. The infringing products in stock are the basis
for infringer’s further infringing sale, and the cessation of in⁃
fringing sale is closely connected with the cessation of in⁃
fringing manufacture. If the infringing products are sold by
the manufacturer, the disposal of means of production,
such as the manufacturing equipment, production lines and
molds, will be involved. If the manufacturer is also the seller
or the infringing products are sold by a separate seller, the
disposal of infringing products in stock will be involved.

The patentee is required to provide sufficient evidence
proving that the infringer has infringing products in stock.
However, in the trial of patent infringement, patentees often
cannot provide sufficient evidence to prove that infringers
have infringing products in stock.“The plaintiff failed to pro⁃
vide the court with evidence proving any details of the al⁃
leged semi ⁃ finished products and molds nor their storage
location, which makes its claim unclear. Hence, the court re⁃
jects the claim of the plaintiff.”11 Or the court grants the
plaintiff’s claim in general terms like this:“if there are in⁃
fringing products in stock, the defendant must destroy
them. The defendant should also delete anything that is re⁃
lated to the infringing products in this case from marketing
materials. All of the above means fall within the scope of civ⁃
il liability for cessation of infringement.”12

The major reason for not granting the patentee’s claim
or using general terms is that the patentee cannot provide
sufficient evidence to support such a claim.

III. Path optimization: Coordination
between statutes, adjudication
documents and practice

(I) Clarification of basis of enforcement
The initiation of the enforcement procedure must meet

the statutory conditions. The Provisions of the Supreme Peo⁃
ple’s Court on Several Issues Concerning the Enforcement

Work of the People’s Court (Trial) set forth an explicit provi⁃
sion on the acceptance of enforcement cases, requiring
that the subject matter of enforcement should be definite,
which means“the adjudication document to be enforced
shall contain a claim for payment or performance, and the
subject matter of enforcement and the party subject to en⁃
forcement shall be definite”. 13 In the practice of enforcing
cessation of infringement of patents, a common problem is
that the basis of enforcement is unclear, which is embodied
in two aspects: on the one hand, due to the specialization
and division of labor, the enforcement division understands
the basis of enforcement differently from the patentee and
the trial division; and on the other hand, the difficulties are
caused by the basis of enforcement, namely the civil judg⁃
ment or the civil conciliation document, which means the dif⁃
ficulties can be traced back to the time when the adjudica⁃
tion document was made. For instance, in an enforcement
case, the patentee requests the court to forbid the infringer
to launch the product in suit into the market for sale and for
export. The model of the product in suit was not specified in
the civil conciliation document, and several types of prod⁃
ucts were sued in the trial procedure. Although it is possible
to determine the specific product model by reviewing the tri⁃
al process, it is really hard for the enforcement division and
other relevant personnel to determine the specific subject
matter of the cessation of infringement for the reason that
they do not participate in the case trial and have no idea
about the details of the products.

Clarity is a necessary condition, rather than a sufficient
condition, for an effective legal document to serve as a ba⁃
sis of execution. In the enforcement of a specific case, judg⁃
ment should be made according to the rules on enforce⁃
ment. It should be noted that the authority which issues the
basis of enforcement is governed by the rules on enforce⁃
ment. By placing importance on the clarity of effective legal
documents, the authorities which issue adjudication docu⁃
ments are pushed to improve the document drafting quality,
ensuring that the legitimate rights and interests of the paten⁃
tees can be duly protected and preventing the situation that
the patentees’claims cannot be effectively enforced due to
the authorities’fault. 14 As for the contents specified in an
adjudication document, the enforcement division can inter⁃
pret them in the following ways so as to clarify specific
items granted under the cessation of infringement:

First, examination is conducted in view of all the facts
of the case. In theory, the patentee’s request for compulso⁃
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ry enforcement should be in compliance with the adjudica⁃
tion document to be enforced. However, in practice, the re⁃
quest includes claims that should not be granted. Hence,
the enforcement division should clarify, in the enforcement
procedure, the basis of enforcement in consideration of the
complaint, trial transcript and documents on which the en⁃
forcement is based.

Second, the scope of enforcement shall be determined
after communications with various parties. During the en⁃
forcement procedure, the enforcement division needs to
communicate with the parties concerned, as well as the trial
judges, in a bid to further clarify what needs to be enforced.
In the enforcement process, efforts shall be made to ascer⁃
tain the infringing acts to be stopped, forms of infringement,
storage location of the infringing products, specialized
molds, etc., and to communicate with various parties so as
to find out the place of infringement, the location of the
equipment and materials related to the infringing product,
and with cooperating agencies and authorities.

(II) Optimization of adjudication documents
For the common bases of enforcement, in the case of

arbitration awards and enforceable notarized debt instru⁃
ment, it is not rare that what is to be enforced is unclear. Of
course, disputes over patent infringement are not arbitra⁃
ble, and the adjudication documents serving as the basis of
enforcement are usually made by courts. Regarding the
courts’adjudication documents,“a conciliation document
is more likely to contain unclear contents to be enforced
than a judgment or a ruling, which is caused by the genera⁃
tion mechanisms for these documents, i. e., the main body
of the judgment or a ruling is drafted by a judge whereas
that of a conciliation document is drafted based on the
agreement of the parties. Although the conciliation docu⁃
ment is also subject to the judge’s review, emphasis is usu⁃
ally placed on the willingness of the parties and non⁃viola⁃
tion of mandatory provisions of laws. No sufficient attention
is paid to the enforceability of the conciliation document,
which is a mistake more likely to be made by young judg⁃
es.”15 As for civil judgments and civil conciliation docu⁃
ments taken as the basis of enforcement, the drafting quali⁃
ty of adjudication documents shall be enhanced. Especial⁃
ly, more attention shall be paid to the contents that affect
the rights and interests of the parties such as the findings of
fact in relation to the infringement, forms of infringing acts,
determination of infringing acts, and the main body of judg⁃
ments, such that no undue problems will be left to the par⁃

ties or the enforcement division. 16

Regarding the adjudication documents serving as the
basis of enforcement, it is necessary to, on the one hand,
improve their quality, strengthen the review of the contents
to be enforced, and specify the order of cessation of in⁃
fringement in the civil judgments, and on the other hand, ad⁃
just the structure of adjudication documents to separately
specify and highlight the contents to be enforced so as to
make them more distinguishable, in such a way to provide
convenience for the parties and the enforcement division.

Nowadays, in disputes over patent infringement, facts
in relation to the infringement are recited in various parts of
a judgement, including the claims, facts and grounds of the
patentee, findings of fact, findings of law and main body of
the court judgment, etc. It is of necessity to read and search
in multiple sections during the enforcement procedure so
as to determine the specific infringing acts and the corre⁃
sponding infringers, forms of infringement, models of the in⁃
fringing product, and the like. Some civil judgments even
do not indicate the specific product model. For instance, in
a dispute over infringement of a utility model patent be⁃
tween an electronics company and a supermarket, the pat⁃
entee only generally mentioned a selfie stick sold by the in⁃
fringer in the section of facts and grounds of the judgment,
and the infringing product, which was not further specified
later in the sections of findings of fact and conclusions of
law, can only be identified after reviewing the entire file of
this case. Such problems have undoubtedly rendered the
enforcement difficult. The contents related to cessation of in⁃
fringement are not clearly presented in civil judgments or
civil conciliation documents, so it is necessary to optimize
and adjust the civil judgments on disputes over patent in⁃
fringement, which can be accomplished through communi⁃
cation and coordination among divisions within a court.

At present, the civil judgment for a dispute over patent
infringement generally includes three sections: first, the pat⁃
entee’s claims, facts and grounds, the infringer’s defense,
evidence submitted by the parties, and court’s examination
and evaluation of the evidence; second, the court’s find⁃
ings of fact, which will specify the infringing acts and prod⁃
ucts; and third, the court’s decision on the civil liability
borne by the parties, the infringer’s defense, the assump⁃
tion of liability that the parties shall bear, etc. The basis of
enforcement is generally recited in the section of civil liabili⁃
ty. Currently, the civil judgment for the dispute over patent
infringement does not expound those contents, but roughly
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determines that the infringer committed infringement. Such
an arrangement not only imposes a burden on the enforce⁃
ment division because it must review the entire file to re⁃
trieve relevant information in the subsequent procedure, but
also adds a burden on the patentee and the infringer. Espe⁃
cially in some patent infringement cases where the infring⁃
ers have limited knowledge in professional technologies
and law, they do not know what obligations they should per⁃
form and what acts are prohibited by the adjudication docu⁃
ments if the courts do not point them out clearly. Thus, in
the civil judgments on the disputes over patent infringe⁃
ment, the court should elaborate these contents. In the sec⁃
tion of the civil liability determination, items such as the spe⁃
cific forms of infringement committed by the infringer, the
specific infringing products that infringe on the patent right,
whether specialized molds are used, what kind of special⁃
ized molds are used, whether there are infringing products
in stock, etc. should be indicated in detail, so as to facilitate
the subsequent execution by the patentee and infringer,
and work of the enforcement division.

(III) Technical support
The current mechanism for hearing technical issues in

the trial of the disputes over patent infringement is relatively
mature, and relevant courts have established the mecha⁃
nism for ascertaining technical facts in various ways. 17 The
technical investigators from the courts, consulting experts,
external experts, expert jurors, etc. have played a vital role
in such steps as the seizure of infringing products and the
findings of technology ⁃ related fact in the trial. However,
there is no similar mechanism in the enforcement proce⁃
dure. Even if the enforcement division can clarify relevant in⁃
formation by meeting with the parties, communicating with
the trial judges and contacting technical investigators and
experts individually, there still exist some drawbacks: on the
one hand, the information acquired through communica⁃
tions with the parties lacks objectivity and fairness due to
their respective stances; and on the other hand, there is no
mechanism for contacting technical professionals, and
such contacts depend on the time schedule and willing⁃
ness of the experts and lack financial support. The enforce⁃
ment of a specific case is of great uncertainty as the com⁃
munication largely relies on the personal connection be⁃
tween the enforcer and the technical experts.

Regarding the current mechanism for the findings of
technical fact within the court, the enforcement division can
resort to the internal technical investigators. But for the rea⁃

sons of, e. g., personnel arrangement and technical limita⁃
tions of the court, a case to be enforced may not fall within
the technical field that the technical investigator is special⁃
ized in, and thus, an external technical expert may still be in
need. Whether the cessation of infringement can be
achieved smoothly and how effective it is have a direct
bearing on whether the legitimate rights and interests of the
patentee can be actually protected. In the current enforce⁃
ment practice, the issues that require multilateral collabora⁃
tion in the early stage, especially the support from technical
investigators and technical experts, are left to the enforce⁃
ment division without providing any corresponding profes⁃
sional and technical resource and support, which is definite⁃
ly unfavorable for the protection of the legitimate rights and
interests of the patentees.

Hence, it is suggested to set up a technical support
system for the enforcement procedure as soon as possible.
While giving full play to the internal technical investigators,
we shall try utmost to share current technical resources and
invite external professional and technical experts for help in
such a way to establish a sharing mechanism, and provide
necessary coordination mechanism and financial resource
in hope of forming a systematic, long⁃term and sustainable
technical support mechanism, thereby truly safeguarding
the legitimate rights and interests of the patentees.

Conclusion
China’s patent system has been implemented for al⁃

most four decades. Theoretical research on patent trial is
relatively adequate. At the ought level, the legitimate rights
and interests of the patentees have been effectively protect⁃
ed, and provided with all⁃round legal, institutional and tech⁃
nical support in such aspects as preservation, trial and fact⁃
finding. However, at the enforcement level, especially the
enforcement of cessation of infringement, less attention has
been paid to whether the legitimate rights and interests of
the patentees have been successfully safeguarded, and
the effect of enforcement also needs to be enhanced to a
large extent.

This may result from several reasons: first, the paten⁃
tees lay less importance to the enforcement of cessation of
infringement, and are prone to pursuing the execution of
property; second, enforcement is highly difficult as a great
deal of time and effort are required in locating the place of
infringement, and finding infringing products, infringing
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products in stock, specialized molds and the like; third, ad⁃
judication documents are ambiguous, specifically, the civil
judgment or the civil conciliation document that serves as
the basis of enforcement often fails to clarify the items to be
enforced due to poor drafting skills or because points of at⁃
tention are elsewhere, and fourth, there lacks adequate
technical support, that is, since disputes over patent in⁃
fringement involve technical issues, the enforcement divi⁃
sion can hardly solve the technical problems on its own,
and the coordination mechanism has not yet been well⁃es⁃
tablished.

The resolution to these problems lies in, on the one
hand, the sound system and mechanism, and the strength⁃
ened coordination between the courts and other entities,
and, on the other hand, the trial and enforcement divisions
need to pay more attention to relevant issues at a higher lev⁃
el and adjust working schemes so as to provide higher ⁃
quality basis for the enforcement of cessation of patent in⁃
fringement. In this sense, the effect of the enforcement of
cessation of infringement can be improved so as to funda⁃
mentally cease infringing acts such as making, selling or us⁃
ing infringing products, especially the making act which is
the most severe infringing act for patentees. These all con⁃
tribute to the effective protection of the legitimate rights and
interests of patentees and the prevention of infringement of
the patentee’s legitimate rights and interests at the very be⁃
ginning, thereby achieving a closed⁃ loop resolution of dis⁃
putes over patent infringement in legal and social senses.■
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